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BROWNING DEBENTURE HOLDERS’ COMMITTEE, on 
behalf of itself, of its Members and of 
all other Holders of 6% Convertible 
Subordinated Debentures Due July 1, 1987 
of Dasa Corporation (the "Debentures"), as 
a Class, and also Derivatively on behalf 
of Dasa Corporation; SIMMS C. BROWNING, 
on behalf of himself, individually, of 
himself as a Member of the Browning 
Debenture Holders’ Committee, and on 
behalf of all other Holders of the 
Debentures, as a Class, and also 
Derivatively on behalf of Dasa Corporation 
and ROY E. BREWER, on behalf of himself 
individually as a Common Stockholder of 
Dasa Corporation, on behalf of all other 
Common Stockholders of Dasa Corporation as 
a Class, and also Derivatively on behalf 
of Dasa Corporation, of himself individ¬ 
ually, of himself' as a Member of the 
Browning Debenture Holders' Committee, and 
on behalf of all other Holders of the 
Debentures as a Class, and also Derivat¬ 
ively on behalf of Dasa Corporation and of 
himself, individually as a holder of both 
the Debentures and Common Stock of Dasa 
Corporation and of all other Common Stock¬ 
holders of Dasa Corporation who are also 
Holders of the Debentures, as a Class, and 
also Derivatively on behalf of Dasa 
Corporation; 


Civil Action 
File No. *7^C\Vl> 

FIRST AMENDED 
COMPLAINT-CLASS ACTION 


Plaintiffs, 


- against - : 

DASA CORPORATION; ERNEST T. GREEF, ROBERT : 
LE BUHN, RODERICK A. MUNP.OE and EDGAR B. 
STERN, JR., individually and as Directors : 
of Dasa Corporation; LOUIS R. PERINI, 
individually and as a Director and : 

Chairman of the Board of Directors of Dasa 
Corporation; RICHARD A. REICHTER, : 

individually and as President and Chief 
Executive Officer of Dasa Corporation; : 
RONALD W. BOLIVAR, individually and as a 
Director, Executive Vice President and ; 
Treasurer of Dasa Corporation; ROBERT J. 
DAESCHLER and GILBERT C. MAURER, individ- : 
ually and as Officers and former Directors 
of Dasa Corporation; E. NORMAN EARRETT, : 

CHARLl.J H. ZIEGENBEIN and JOHN J. DENEEN, 
JR., individually and as Officers of Dasa : 
Corporation; ROBERT G. WILSON, individ¬ 
ually and as a former Officer and Director: 
of Dasa Corporation; ARTHUR ANDERSEN & CO., 
Auditors of Dasa Corporation; and THE BANK: 
OF NEK YORK, Trustee under the Indenture 
dated as of July 1, 1967 between The Bank : 
of New York and Dasa Corporation (the 

.1 I ..«.-•*» . 

AitUCuwU* C i t 

Defendants. : 
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A. JURISDICTION 


(1) Jurisdiction. This action arises: 


(A) in Claim 1 thereof, under Section 14(a) 
of the Securities and Exchange Act of 1934 (the "Exchange Act") 
(15 U.S.C. Sec. 78n(a) ) and under Rule 14a-9 of the Securities 


and Exchange Commission thereunder ("SEC"); subject-matter juris¬ 
diction of this Court over Claim 1 exists under Section 27 of 


the Exchange Act (15 U.S.C. Sec. 78aa); 


(B) in Claim 2 thereof, under Section 14(a) 
of the Exchange Act and under Rule 14a-3 (b)(2) of the SEC there¬ 


under; subject-matter jurisdiction of this Court over Claim 2 


exists under Section 27 of the Exchange Act; and 


(C) in Claim 3 thereof, under Section 14(a) 
of the Exchange Act, under Rule 14a-9 of the SEC thereunder and 


under Section 323 of the Trust Indenture Act of 1939 (the "Trust 
Indenture Act") (15 U.S.C. Sec. 77 www(a) ); subject-matter 
jurisdiction of this Court over Claim 3 exists under Section 27 


of the Exchange Act and under Section 322(b) of the Trust Inden¬ 


ture Act (15 U.S.C. Sec. 77wv(b) ); 


(D) in Claim 4 thereof, under Section 323 of 


the Trust Indenture Act; subject-matter jurisdiction of this 


Court over Claim 4 exists under Section 322(b) of the Trust Inden¬ 


ture Act; 


(E) in Claim 5 thereof, under Section 14(a) 


of the Exchange Act and under Rule 14a-3 (b)(2) of the SEC 


thereunder, subject-matter jurisdiction of this Court over Claim 


5 exists under Section 27 of the Exchange Act and the pendent 


jurisidiction of this Court; and 


(F) with respect to the relief in the nature 


of a declaratory judgment herein requested, under 28 U.S.C. 


Sec. 2201. 
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(2) Jurisdictional Amount , 
versy exceeds, exclusive of interest and 
Thousand Dollars ($10,000.00). 



The matter in contro- 
costs, the sum of Ten 














B. 


CLASS ACTION ALLEGATIONS 


(3) Reference tc Federal Rule 22(b) . 

Plaintiffs claim this action to be maintainable as a class 

action under Federal Rule 23(b)(1)(B), 23(b)(2) and 23(b)(3), 

Fed. R. Civ. P. 

(A) Rule 23(b)(2) is applicable to this action 
because DASA Corporation (hereinafter referred to as "DASA" or 
the "Corporation") has acted or refused to act on grounds 
generally applicable to the classes represented by plaintiffs, 
thereby making appropriate final injunctive relief or 
corresponding declaratory relief with respect to each such 
class as a whole, in that it has (a) conducted its 1972 Annual 
Meeting of Stockholders over the objections of plaintiff Roy E. 
Brewer to the validity (i) of the meeting and (ii) of the 
proxies held by management at that meeting due to certain alleged 
violations of the Section 14 (a) of the Exchange Act and of the 
SEC Proxy Rules; (b) refused to (i) adjourn said Annual Meeting 
for a period of 60 days and (ii) within such 60 day period 
submit to the shareholders of DASA (hereinafter referred to as 
the "shareholders") new proxy material correcting the violations 
of law alleged by Mr. Roy E. Brewer; (c) refused to act upon the 
proposal made by plaintiffs that all officers and directors who 
own shares of DASA Common Stock or rights, options or warrants 
to purchase such shares be required to disqualify themselves 

M 

from participation in the Corporation's decision to fix a 
proposed new conversion price for the Debentures to be offered 
to the Debenture holders in exchange for their consent to the 
sale of a substantial portion of DASA's assets consisting of 
IBM computer systems; (d) refused to obtain the opinion of a 
qualified and independent expert outside the Corporation with 
respect to the proper range of prices within which the proposed 
new conversion price should fall; (e) refused to afford 
plaintiffs an opportunity to insert in DASA's solicitation 

















letter dated 3/9/72 to Debenture holders a statement by 
plaintiffs asking other Debenture holders not to approve the 
proposed sale of computer assets unless the proposed new 
conversion price was both (i) acceptable to plaintiffs and (ii) 
between $6.00 and $12.00; (f) refused to reduce the proposed 
new Debenture conversion price to a figure between $6.00 and 
$12.00 and acceptable to plaintiffs as representatives of the 
Debenture holders as a class; (g) refused to permit plaintiffs 
to examine, prior to its distribution to Debenture holders,. a 
copy of the text of DASA's solicitation letter, to enable 
plaintiffs to comment on possible material omissions and false 
or deceptive statements therein; (h) mailed to the Debenture 
holders a consent solicitation letter dated 3/9/72 and form of 
"consent" which contained (as alleged in Claim 3 below, par. 

(22) ) (i) omissions of material statements of fact and (ii) 

false and misleading statements; (i) stated,\in said solicitation 
letter, its intention to consummate its proposed amendments to 
the Indenture and proposed sale of computers to Datatron 
Corporation immediately upon receipt of "consent" forms from 
66 2/3% of the Debenture holders and has, by necessary implica¬ 
tion, indicated its intention to take (or to attempt to take) 
such action in complete disregard of the fact that plaintiffs 
have announced clearly their intention to engage in a "proxy 
contest" with DASA for the "consents" of the Debenture holders 
for the purpose of obtaining a further reduction of •-the proposed 
new conversion price to a figure considered by the plaintiffs to 
be fair and equitable to the Debenture holders as a class. 

(B) Rule 23(b)(3) is applicable to this action' 
because the "facts and circumstances presented would justify the 
court in finding (1) that the questions of law and fact common 
to the members of the classes represented by the plaintiffs 
predominate over any questions of law or fact affecting only 
individual members of those classes and (2) that a class action 









is superior to other available methods for the fair and 
e *** c '* ent adjudication of the controversv, 

(C) Rule 23(b)(1)(B) is applicable to this 
action because the prosecution of separate actions by or against 
individual members of the class would, based upon the facts and 
circumstances presented herein, create a risk of adjudications 
with respect to individual members of the class which would as 
a practical matter be dispositive of the interests of the other 
members not parties to the adjudication or substantially impair 
or impede their ability to protect their interests. 



this Court with Respect to Federal Ru le 23(b). 

(A) The number of holders of the Debentures is 
presently unknown to the plaintiffs, but such number is believed 
to be between 300 and 500. 

- (B) The number of shareholders is presently 

unknown to plaintiffs, but such number is believed to be in the 
thousands. 

(C) The number of persons who hold both 
Debentures and Common Stock is presently unknown to plaintiffs, 
but is believed to be approximately fifty. 

(D) The three classes of DASA security holders 
represented by plaintiffs are described below: 

(1) All holders of the Debentures, 

(2) All shareholders, 

(3) All holders of both Debentures and 

• Common Stock . 

(E) Plaintiffs will, to the best of their 
abilities and resources, protect fairly and adequately the 
interests of the classes of DASA security holders described 
above. Plaintiffs and their attorneys have been vigorously 
engaged, since on or about 2/8/72, in efforts to protect the 
interests of such classes in connection with (1) attempting to 
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earliest possible date; and (10) preparing and commencing this 
action. Ail of the efforts listed as (1) through (10) above 
and numerous Other effort? have been undertaken by plaintiffs 
and their attorneys for the purpose of protecting the interests 
of the plaintiffs individually and of protecting the interests 
of the classes of DASA security holders described above. (See 
letter of Maull & Soeiro, Esqs. to The Bank of New York, dated 
February 16, 1972, setting forth, in detail, the earliest efforts 
of plaintiffs. A copy of said letter is attached hereto as 
Exhibit "F.") 

(F) The questions of law or fact claimed to be 
common to the classes represented by plaintiffs (as set forth 
above) include, but are not limited to, the following: 

(I) Were material statements of fact 
omitted from the DASA shareholder proxy 
materials and 1971 Annual Report in 
violation of Section 14(a) of the 
Exchance Act and of the SEC proxy rules 
thereunder? 

(II) Were material false, deceptive or 
misleading statements made in such proxy 
materials and Annual Report in violation 
of the Exchange Act and of such SEC 
rules? 

m 

(III) If the answer to either (I) or (II) 
above is "yes," should the proxies 
obtained by DASA management through the 
distribution of such materials and such 
report be declared void? 

(IV) If the answer to (III) above is "yes," 
should the DASA 1972 Annual Meeting be 
declared void and the Corporation ordered 
to distribute revised corrected proxy 
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(V) 


(VI) 


materials and to conduct a new 1972 
Annual Meeting? 

If the answer to (IV) above is "yes," 
should the Corporation be ordered to 
include in its revised and corrected 
proxy materials a statement proposed 
ision therein by Roy E. 

tire { 

If the answer to (IV) above is "yes," 
should the Corporation be ordered to 
distribute at its expense a proxy 
statement submitted by Roy E. Brewer? 

(VII) Were material statements of fact 

omitted from the DASA solicitation 
letter dated 3/9/72 in violation of 
Section 14(a) of the Exchange Act, of 
the SEC proxy rules thereunder, and of 
Section 323 of the Trust Indenture 
Act? 

(VIII) Were material false, deceptive or 
misleading statements made.in that 
solicitation letter in violation of 
said Section 14 (a), of said proxy rules 
and of Section 323 of the Trust 
Indenture Act? 

If the answer to (VII) or (VIII) above 
is "yes," should the "consents" 
obtained by DASA management through 
the use of that solicitation letter be 
declared void? 

Did the Trustee have a duty imposed by 
either the Trust Indenture Act or by 
the Indenture to actively bargain and 


(IX) 


(X) 
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otherwise act on behalf of the Deben¬ 


ture holders in connection with (i) 
the fixing of a proposed new 
Debenture conversion price and (ii) the 
solicitation of proxies counter to the 
solicitation of DASA management? For 
example, did the Trustee have an 
obligation to form an informed opinion 
as to the fairness of the new conver¬ 
sion price of $21.00 proposed by the 
Corporation and to distribute that 
opinion to its "beneficiaries," the 
Debenture holders? 
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c. PARTIES 


( 5) Plaintiffs. 

(a) Plaintiff BROWNING DEBENTURE HOLDERS' 
COMMITTEE (the "Committee") is an unincorporated organization, 
the purpose of which is to represent all the Debenture holders 
with respect to their interests with respect to the proposed 
sale by DASA of certain computer systems and leases thereon. 

The members of said Committee are: ROY E. BREWER, SIMMS C. 
BROWNING (both plaintiffs herein) and BRADLEY R. BREWER. The 
three members of the Committee own a total of $127,000 face 
amount of the Debentures. ROY E. BREWER is also a shareholder, 
as set forth below. Plaintiff BROWNING DEBENTURE HOLDERS' 
COMMITTEE brings this action on behalf of itself, of its members, 
and of alx other holders of the Debentures as a Class, and also 
Derivatively on behalf of DASA. 

(b) Plaintiff SIMMS C. BROWNING is a citizen 
and resident of the State of New York, residing at 45 East End 
Avenue, New York, New York, and is the owner of fifty thousand 
($50,000.00) face amount of the Debentures. SIMMS C. BROWNING 
brings this action on behalf of himself, individually, of him¬ 
self as a Member of the Committee, and on behalf of all other 
Holders of the Debentures, as a Class, and also Derivatively 
on behalf of DASA. 

(c) Plaintiff ROY E. BREWER is a citizen and 
resident of the State of Nebraska, residing at 401 South 84th 
Street, Omaha, Nebraska and is the owner of (a) seven hundred 
(700) shares of the Common Stock of DASA and of (b) twenty- 

five thousand dollars ($25,000.00) face amount of the Debentures. 
ROY E. BREWER brings this action on behalf of himself, individual 
ly, as a Common Stockholder of DASA, on behalf of all other 


F 


CLAIMS 








Common Stockholders of DASA, as a Class, and also Derivative¬ 
ly on behalf of DASA, of himself, individually, of himself as 
a Member of the Committee, and on behalf of all other Holders 
of the Debentures as a Class, and also Derivatively on behalf 
of DASA and of himself, individually, as a holder of both the 
Debentures and Common Stock of DASA, and of all other Common 
Stockholders of DASA who are also Holders of the Debentures, 
as a Class, and also Derivatively on behalf of DASA. 

( 6 ) Defendants . Upon information and belief: 
defendant DASA CORPORATION is a corporation, incorporated under 
the laws of the Commonwealth of Massachusetts, hav¬ 
ing its office and principal place of business in the State of 
Massachusetts at 15 Stevens Street, Andover, Massachusetts, hav¬ 
ing an office and principal place of business in the "tate of 
New York at THE BANK OF NEW YORK, 48 Wall Street, New York, New 
York, for purposes of its relationship with the Debenture holders 
and the Trustee for the Debentures under the Indenture (herein¬ 
after said Trustee is referred.to as the "Trustee"), and also 
transacting business in the Southern District of New' York within 
the meaning of Section 27 of the Exchange Act; defendant ERNEST 
T. GREEF is a Director of DASA Corporation and is a citizen and 
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resident of the State of New York at 1185 Park Avenue, New York. 
New York; defendant ROBERT LE BUHN is a Director of DASA Corpora¬ 
tion and is a citizen and resident of the State of New Jersey 
at Fawn Hill Drive, New Vernon, New Jersey; RODERICK A. MCJNROE 
is a Director of DASA Corporation and is a citizen and resident 
of the State of Massachusetts at 16 Kittredge Road, Framingham, 
Massachusetts; LOUIS R. PERINI is a Director and Chairman of the 
Board of Directors of DASA Corporation and is a citizen and resi¬ 
dent of the State of Massachusetts at the Sheraton Plaza Hotel, 
Boston, Massachusetts, RICHARD A. REICHTER is the President, 

Chief Executive Officer and a Director of DASA Corporation, and 
is a citizen and resident of the State of Massachusetts at 8 
Rutgers Road, Andover, Massachusetts; EDGAR B. STERN, JR. is a 
Director of DASA Corporation and is a citizen and resident of the 
State of Louisiana at 6 Garden Lane, New Orleans, Louisiana; 

RONALD W. BOLIVAR is a Director, Executive Vice President and 
Treasurer of DASA Corporation who's address is unknown to the 
plaintiffs; ROBERT J. DAESCHLER is a Vice President and former 
Director of DASA Corporation and is a citizen and resident of the 
State of New Jersey at 30 Stewart Road, Short Hills, New Jersey; 
GILBERT C. MAURER is a Vice President and former Directop of DASA 
Corporation and is a citizen and resident of the State of Con¬ 
necticut at 5 Acorn Lane, Westport, Connecticut; E. NORMAN 
BARRETT is a Vice President of DASA Corporation who's address is 
unknown to the plaintiffs; CHARLES H. ZIEGENBEIN is a Vice Presi¬ 
dent of DASA Corporation who's address in unknown to plaintiffs; 
JOHN J. DENEEN, JR. is the Controller and Assistant Treasurer of 
DASA Corporation who's address is unknown to the plaintiffs; 

ROBERT C. WILSON is a Director and former Vice President of DASA 
Corporation who’s address is unknown to the plaintiffs; ARTHUR 
ANDERSEN’ & CO., auditors of DASA Corporation, c. partnership having 
its office and principal place of business ->t 1345 Avenue of the 
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Americas, New York, New York; and THE BANK OF NEW YORK, Trustee 
for the Debentures under the Indenture,is a corporation incorpora¬ 
ted under the laws of the State of New York having its office and 
principal place of business at 48 Wall Street, New York, New 
York. 
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D. ALLEGATIONS IN SUPPORT OF PLAINTIFFS' 
REQUEST FOR INTERLOCUTORY RELIEF 


( 7) This is an action by a Committee representing 
the holders of certain debentures of DASA Corporation ("DASA"), 
and by the holders of certain securities of DASA (both common 
stock and debentures) suing individually, as representatives 
of certain classes of DASA security holders, and derivatively 
on behalf of DASA against D. A, its directors, its principal 
officers, its auditors, and the Trustee for the debenture 
holders under an Indenture (the "Trustee," The Bank of New 
York) in which the plaintiffs seek, among other things, the 
following relief: 

(a) an order declaring the 1972 Annual Meeting 
of Stockholders of DASA void by virtue of certain alleged 
violations of the federal securities laws, the SEC proxy rules 
and the Massachusetts Business Corporation law; 

(b) an order requiring DASA to distribute new 
proxy materials to its shareholders and to conduct a new 1972 
Annual Meeting of Stockholders; 

(c) an order declaring the solicitation letter 
dated March 9, 1972, and sent by DASA to its debenture holders 
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soliciting their consent to an amercrrent of the Indenture cover- 

l 

ir.g the debentures (I) to be in violation of Section 14 of the 
Securities and Exchange Act of 1934, of the SEC "proxy rules" 
thereunder, and of the Trust Indenture Act of 1939 and, (II) 

v 

for that reason, void by virtue of the inclusion in the solici¬ 
tation letter of certain false and/or misleading statements and 
of the omission of certain statements necessary in order to 
make the solicitation (or certain statements therein) not mis¬ 
leading. and deceptive; 

(d) an order restraining the defendants from count¬ 
ing any consents received by them from the debenture holders and 
based upon the DASA solicitation letter dated March 9, 1972 
toward approval of (i) two proposed amendments to the Indenture 
covering the debentures described in the solicitation letter 
or (ii) the proposed sale of certain computers by DASA to 
Datatron Corporation (similarly described) until (I) the plain¬ 
tiffs have had a reasonable opportunity to mail to the debenture 
holders, through the Trustee, a countersolicitation of proxies 
from the debenture holders based upon a proxy statement pre¬ 
pared by plaintiffs and (II) the debenture holders have had a 
reasonable period of time in which to receive the proxy materi¬ 
als mailed by the plaintiff committee and to consider^mailing 
their proxy consents to the plaintiffs; 

(e) an order restraining the defendants, for the 
duration of the reasonable period of time described in subpara¬ 
graph (d) above, from proceeding with (i) such two proposed 
amendments to the Indenture or (ii) such proposed sale of com¬ 
puters to Datatron Corporation; and 

(f) an order requiring DASA to distribute to the 

debenture holders a new and revised solicitation letter (i) in¬ 
cluding material statements of fact omitted from the solicitation 










letter dated March 9, 197 2< and (ii) emitting or correcting all 
false, misleading cr deceptive statements contained in such 
solicitation letter and permanently enjoining DASA and the 
Trustee from using for any purpose consents mailed by debenture 
holders or received by DASA or the Trustee before the reasonable 
period of time described in subparagraph (d) above has ended. 

( 8) A temporary restraining order and preliminary 
injunction covering items (d) and (e) above is required by 
the facts and circumstances of this action to prevent the plain¬ 
tiffs and the classes of persons represented by them from suf¬ 
fering great and irreparable damage for the following reasons: 

(a) Defendant DASA has indicated unmistakably its 
intention to proceed as rapidly as possible with its efforts 


(l) to obtain "consents" from two-thirds of the debenture hold¬ 
ers; (ii) to amend the Indenture by means of a Supplemental 
Indenture; and (iii) to consummate the proposed sale of com¬ 
puters and leases to Datatron. (See DASA's solicitation letter 
dated March 9, 1972 attached hereto as Exhibit "A ".) More¬ 
over, DASA has thus indicated its intention to proceed with 
such course of action despite the fact that plaintiffs are 
proceeding, as rapidly as possible in the circumstances, to 
complete, through the Trustee Bank, a distribution by-mail of 
a countersolicitation requesting revocation of proxies ,or con¬ 
sents previously given and the granting of proxies to plaintiffs. 


(1^) If defendant DASA succeeds in completing steos 
(a) (i) (ii) and (iii) above before this court has had an op¬ 

portunity to make a determination on plaintiffs' requests for 
relief, labeled (a) through (f) above, then the transactions 
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here sought to be enjoined and declared void will have all taken 
place and, among other things, title to a very substantial por¬ 
tion (perhaps 30 to 50%) of DASA’s tangible and saleable physi¬ 
cal assets will have purportedly passed to Datatron Corporation 
(the proposed purchaser announced in the DASA solicitation let¬ 
ter), Thus, title to the physical assets of DASA (or res that 
is one of the primary subjects of this action and this motion) 
will have passed (at least purportedly) from DASA to Dalatron, 
ana it will, at the very least, be necessary thereafter to im¬ 
plead Datatron in order to give the court sufficient jurisdiction 
to declare void and effectively unravel the purported sale trans¬ 
action. It may not even be possible, as a practical matter, for 
this court to obtain jurisdiction over Datatron after the pro¬ 
posed sale has been completed. If, f or example, Datatron should 
have arranged for so-called "back-to-back" transfer of title 
to the res from Datatron to a third party or parties immediately 
upon transfer of such title from DASA to Datatron, then the dif¬ 
ficulties of reversing the legal chain of events after the fact 
might well be a hopeless mess of procedural and jurisdictional 
problems of a very pragmatic kind. Such an eventuality is render¬ 
ed potentially even more complex by the fact that it is not J 
presently known where the equipment and leases const<tuting the 
res at issue are physically located or what phys disposition 

is planned to be made of them once title has fo / passed 
from DASA to Datatron. The occurrence of any such problems can, 
at this point in time, be simply and effectively prevented if 
the court grants the interlocutory relief requested by plaintiffs, 
which is designed to do nothing more than maintain the status 
guo between the parties with respect to the res at issue until 
the court has had a reasonable opportunity to hear and determine 
the major underlying questions of law and fact presented by this 
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notion and by the verified complaint. 

(c) The state of plaintiffs' efforts toward dis¬ 
tribution of their proxy materials to the debenture holders 
is as follows: 

(I) Preliminary proxy materials were first 
mailed to the SEC for review on March 9, 1972. 
Thereafter, revised and "red-lined" copies were 
mailed to the SEC on March 18, 1972 and March 20, 
1972. A letter of comments dated March 23, 1972 
was received from the SEC on March 28, 1972 . Those 
written comments covered all revised materials 
mailed to the SEC, according to advice received 

by telephone on March 24, 1972 from Arthur Ralph, 
Esq., the SEC staff attorney in oha.ye of this 
matter. Consequently, plainti'fs expect to have 
a revised, final form of their proxy materials 
(based upon consideration of SEC comments) ready 
for reproduction during the early part of the 
week beginning March 27, 1972. Such final materi¬ 
als will be reproduced as promptly as possible 

and delivered to the Trustee for mailing as soon 

• * 

as the reproduction efforts are completed. Ar¬ 
rangements have already been made for such re¬ 
production to be done as expeditiously as poS*sible. 

(II) A draft of such proxy materials was 
delivered by messenger to the Trustee for review 
by it on March 21, 1972, and notice of plain¬ 
tiffs' intent to have the Trustee mail such 
materials to the debenture holders, pursuant 

to Section 9.02(b) of the Indenture, was also 
delivered at that time. On March 23, 1972 counsel 
for the Trustee advised counsel for the plaintiffs 
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ever Uie telephone that the Trustee had reviewed 
the materials submitted to and had (A) decided 
to mail them to the debenture holders upon re¬ 
ceipt of the materials and payment of $350 as 
the estimated cost of mailing and (B) decided not 
to avail itself of the procedures provided in the 
Indenture for refusal to mail where the Trustee 
is of the opinion that mailing of materials sub- 
mitted 'would be con tr ary to the best interests of 
the holders of the debentures." At that time, 
counsel for plaintiffs advised counsel for the 
Trustee that plaintiffs v:ould definitely submit 
payment of $350 and approximately 500 copies of 
the materials in final form for mailing to the 
Trustee as soon as the SEC's letter of comments 
had been received and considered and the final 
form of the proxy materials had been completed 
and reproduced. On March 24, 1972, counsel for 
the Trustee advised counsel for the plaintiffs 
that the Trustee had notified DASA of the Trust¬ 
ee's decision to mail to the debenture holders proxy 
solicitation materials submitted by the_plaintiffs. 

(Ill) On March 23, 1972, counsel for the 
Pi aintiffs notified counsel for the Trustee by 
telephone that plaintiffs were in the process of 
completing preparation of the papers necessary 
to commence this action and to make this motion. 
That notice included an explanation (A) that the 
Trustee would be named in the complaint and in the 
motion for a temporary restraining order and a 
temporary injunction and (B) that the iaterlocu- 











torv relief requested would include a stay 
against amendment of the Indenture and sale of 
the subject computers and leases. The subject 
of the commencement of this action was further 
discussed in a similar telephone conversation 
between such counsel on March 24, 1S72. Under 
date of March 23, 1972, counsel for plaintiffs 
sent a letter to counsel for the Trustee (re¬ 
ceipt of which was acknowledged orally by the 
latter on March 24, 1972) stating, in part, that 
papers are being drawn up as quickly as possible 
to commence litigation in federal court for, 
amoung other things, the purpose of preventing 
the execution of ... [a] Supplemental Indenture 

containing a $21.00 conversion price." That let¬ 
ter also included the following paragraph: 

"Since negotiations between DASA Manage¬ 
ment and the Committee have failed, in the 
interest of fairness to all debenture holders 
we urge the Bank, in the event DASA secures 
the necessary 66 2/3% consent to its proposed 
second Supplemental Indenture before (1) the 
Committee has communicated with the debenture 
holders pursuant to Section 9.02 (b) of the 
Indenture and said holders have had a reasonable 
time to read and respond to such communication 
and (2) before a Court restrains DASA from exe¬ 
cuting its version of the Supplemental Inden¬ 
ture, to exercise the discretion it has, as 
Trustee, under Section 11.02(d) and ref.rain 
from executing the Supplemental Indenture should 
the Bank be requested, to do so by DASA." 

(IV) Plaintiffs' efforts to complete the proxy 
materials and to complete the complaint in this ac 
tion were delayed six days because the DASA solic^-ta 
tion letter dated March 9, 1972 was apparently not 
sent to Bradley R. Brewer, even though he has two 
separate accounts and, as confirmed by the Trustee, 
should have received two separate mailings of the 








solicitation letter. The Trustee, in response to Mr. 
Brewer's request on March 17, 1972, did send copies 
of the solicitation materials to his office bv mes¬ 
senger that same day, but no mailing has as yet been 
received by him. It was, therefore, not until March 
17, 1972 that plaintiffs' attorneys could examine 
the solicitation materials and revise their proxy 
materials based upon said examination and complete 
the complaint herein by including allegations based 
upon the solicitation letter. 
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E. DERIVATIVE ACTION ALLEGATIONS 

( 9 ) Plaintiffs bring this action, in part, 

as a derivative action on behalf of DASA against the officers 

•—\ 

and directors of DASA named as defendants herein and against 
Arthur Andersen and Company, DASA's auditors, alleging, among 
other things, (I) that the defendant officers and directors 

(a) had prepared and distributed proxy materials for the DASA 
1972 Annual Meeting of Stockholders, a 1971 Annual Report and 
a solicitation letter to DASA Debenture holders, all of which 
contained substantial legal defects of which said defendants 
were aware, having been notified of such defects by plaintiffs; 

(b) conducted a costly and legally defective and voidable 1972 
DASA Annual Meeting on 2/29/72, despite notice of the legal 
defects thereof by plaintiffs both prior to and during such 
Annual Meeting; (c) refused to adjourn such Annual Meeting for 

a period of 60 days, as proposed and moved by plaintiffs theredt, 
for the purpose of providing DASA with time in which to reproxy 
and attempt to correct other legal defects in said meeting, with 
the result that an entirely new Annual Meeting must be held at 
a substantial cost that could have and should have been avoided; 

(d) conducted a costly consent solicitation effort directed to 
the Debenture holders by means of solicitation materials -cor. ain- 
ing legal defects of which the defendant officers and directors 
were aware, having been notified of many such defects by plaintiff;, 
with the result that an entire new solicitation effort may be 
required and (II) that the defendant auditors breached a duty 
to DASA in failing to include in their "certification letter" 
for the DASA 1970 Annual Report “exception" to the inclusion 


on the balance sheet of an asset valued at $1.5 million similar 
to the "exception" stated with respect to such asset in the 1971 
Annual Report. 













(10) The three members of the plaintiff 


Committee are now, and were at the time of all of the transactions 
herein complained of, holders of $127,000 face amount of the 
Debentures. 

(11) Plaintiff Simms C. Browning is now, and 
was at the time of the transactions herein complained of, the 
holder of $50,000 face amount of the Debentures. 

(12 ) Plaintiff Roy E. Brewer is now and was, 
at the time of the transactions herein complained of, the holder 
of 700 shares of DASA Common Stock and $25,000 face amount of 
the Debentures. 

(13 ) Plaintiffs fairly and adequately represent 
the interests of the Debenture holders similarly situated in 
enforcing the rights of PASA herein alleged. 

( 14) Plaintiff Roy E. Brewer fairly and 
adequately represents the interests of bcth the (i) holders of 
DASA Common Stock and (ii) such holders who are also Debenture 
holders. 

(15) Plaintiffs have made diligent efforts 
since on or about 2/8/72 to allert defendant officers and direc¬ 
tors of DASA to the actions herein complained of by them contrary 

-i 

to the interests of the Corporation and in violation of the 
fiduciary obligations of such defendants to the Corporation. 

Such efforts have been unsuccessful in persuading such defendants 
to correct or redress sucn wrongful actions by them. 

(16) This action does not involve collusion 
engaged in for the purpose of conferring upon this Court juris¬ 
diction over this action which it would not otherwise have. 
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F. 


CLAIMS 


CLAIM 1 

Violations of Section 14 (a) of the Securities 
Exchange Act of 1934 (15 U.S.C. Sec. 77n(a) 

and Rule 14a-9 of the Securities and Exchange 
Commission thereunder. 

False anc Misleading Statements in and Omis¬ 
sion of Material Statements of Fact from the 
Proxy Materials. 


(17) On or about January 24, 1972, DASA mailed to its 
shareholders of record as of January 14, 1972, by order of its 
Board of Directors (a) certain proxy materials (herein the 
"proxy materials"), consisting of (i) a Notice of Annual Meeting 
of Stockholders dated January 24, 1972, (herein the "notice"); 

(ii) a "Proxy Statement" (herein the "proxy statement"), also 

dated January 24, 1972, and signed by Richard A. Reichter, 
President ; and (b) an Annual Report - 1971 (herein the "Annual 
Report") containing, inter alia , (i) a "President's Message" on 

Page 1 signed by Reichter as "President and Chief Executive Of¬ 
ficer"; (ii) "Consolidated Balance Sheets" on pages 4 and 5; 

(iii) "Consolidated Statements of Loss" on page 6; (iv) "Consoli¬ 

dated Statements of Capital Stock, Capital in Excess of Par Value 
and Retained Earnings (Deficit)" on page 7; (v) "Consolidated 

Statements of Changes in Financial Position - For the years 

ended October 31, 1971 and 1970" on page 8; (vi) "Auditors' 
Report" dated January 10, 1972, on page 13. (Items*(b) (i) 
through (vi) above in this paragraph are sometimes referred to 
collectively herein as the "financial statements.") A copy of 
the proxy materials is attached hereto as Exhibit "B", and a 
copy of the Annual Report - 1971 is so attached as Exhibit "C." 

(18) DASA was dissolved and its existence as a cor¬ 
poration was thus extinguished by action of the Supreme Judicial 
Court for Suffolk County, Commonwealth of Massachusetts (No. 
69869) o.. February 3, 1971, for failure to pay state excise 










• • 


taxes and failure to file reports required by Massachusetts law. 
DASA was revived by action of the Secretary of State of Massa¬ 
chusetts on October 1, 1971. A copy of the official file record 
of said Secretary of State is attached hereto as Exhibit "D", 
and a copy of the official certification of said Secretary of 
State to such dissolution and revival is attached hereto as 
Exhibit M E." 

(L9 ) In connection with the statements set forth in 
the proxy materials, the defendants, in violation of SEC Rule 
14a-9 under Section 14(a) of the Exchange Act and of said Section 
14(a), omitted and failed to state material facts which, at the 
time and in the light of the circumstances under which such 
statements were made, were necessary in order to make such state¬ 
ments not false or mitleading. Such omitted and unstated materia! 
facts included the following: 

(a) DASA was dissolved cn February 3, 1971, and was 
without legal existence until October 1, 1971, at which time 
such existence was revived; 

(b) such dissolution was due to negligence and 
carelessness on the part of DASA's management: 

(c) (upon information and belief) such dissolution 
was discovered not by DASA's management, but by its auditors; 

(d) such dissolution constituted a breach by DASA 
of a covenant contained in Section 6.07 of the Indenture dated 
as of July 1, 1967, covering DASA' 6% Convertible Subordinated 
Debentures Due July 1, 1987 (the "Indenture" and the "Debentures") 
under which DASA -us obligated to "pre .erve and maintain its 
corporate texistence" and "to preserve and maintain . . . all 
governmental permits and licenses required for the proper conduct 
of its business and affairs"; 
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(e) if such dissolution had continued for a period 
of 60 days after written notic j given to DASA by the Trustee 
under the Indenture, DASA would have committed a "default" as 




defined by Section 10.02 of the Indenture and the Trustee would 
have been authorized and perhaps obligated, under said Section 
10.02, to declare the full principal amount of the Debentures 
to be due and payable by DASA immediately; 

(f) if such default and declaration by the Trustee 
had taken place, DASA would, almost certainly, have been cast 
into bankruptcy or reorganization proceedings under the federal 
Bankruptcy Act and the equity interest in DASA would have been 
in serious danger of being completely extinguished; 

(g) in order for the financial statements, contained 
in the 1971 Annual Report distributed in connection with the 
proxy materials to be legal under Massachusetts law, because 

of the inclusion in them o_ a qualified opinion by DASA's audi¬ 
tors, the financial statements would have to receive a discretion' 
ary approval from the Secretary of S-ate of Massachusetts, and 
DASA's management had, on March 20, 1972, no indication from said 
Secretary of State or any other responsible official of the 

,9 

Commonwealth of Massachusetts as to whether or not such approval 
would be given to the financial statements as distributed to 
DASA's shareholders; ■* 

(h) (upon information and belief} DASA's management 
had not exercised due dilicance or reasonable care in connection 
with said requirement of discretionary approval in that it had 
not, by March 20, 1972, made any attempt to obtain a ruling or 
opinion from any official of the Commonwealth of Massacnusetts 
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with respect to whether or not such approval could be or would 
be granted for the financial statements as distributed to DASA's 
shareholders, nor had management obtained on that date an opinion 
from 1 egal counsel with respect to the requirement of such ap¬ 
proval or to whether or not it would be granted when sought; 

(i) a statement in clear, accurate and reasonably com¬ 
prehensible terms explaining (i) the nature, extent, immediacy 
and.seriousness of DASA's need for additional working capital 
funds, (ii) the availability (or absence thereof) of sources 
outside the corporation from which such funds might be obtained 
on terms deemed acceptable or practicable by DASA's management 
or the opinion of management with respect to the availability of 
such funds and the terms thereof or the efforts, if any, of 
management to obtain such outside funds and the results, if any, 
of such efforts or the reasons why such efforts, if not made, 
were not made, (iii) the importance, :.f any, to DASA, in light 
( c all pertinent circumstances, of the proposed acquisition of 
approximately one million dollars of such working capital through 
the sale of IBM 360 computer systems owned by the corporation, 

(iv) the alternatives, if any, realistically available to the 

■» 

corporation for the acquisition of such funds in the event that 
such sale should fail to take place, and (v) the probable conse¬ 
quences for the corporation if that sale should fail to take 
place. The materiality of such a statement is indicated by the 
tact that a solicitation letter ithe "consent solicitation 
letter") dated March 9, 1972, and sent by DASA to its Debenture 
holders soliciting their consent to the proposed sale by DASA 
of computer assets contains, at different places in the letter, 
makes statements similar to those here alleged to have been unlaw¬ 
fully omitted from the proxy materials: (1) at page 15 is a state 
ment nearly one page in length under the heading "Need for Working 
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Capital" showing, among other things, DASA's working capital 
position at the end of its last three completed fiscal years 
(1969, 1970 and 1971); (II) at page 18 is a statement nearly 
two pages in length under the heading "Alternative Arrangements 
to Approval of Amendments" stating, in part: If DASA s 

financial position should deteriorate further and if alternative 
borrowing arrangements could not be made and if DASA is unable 
otherwise to obtain or generate necessary working capital, a 
liquidation or reorganization proceeding under the Federal Bank¬ 
ruptcy Act might be necessary."; and (III) at page 21 is a state¬ 
ment under the heading "Position of Debenture.holders which, in 
part, farther explains the nature and seriousness of the cor¬ 
poration's need for working capital and the importance of the 
proposed sale of computers to Datatron. 

(j)a clear and reasonably comprehensi.ble statement of 
what was meant by the term "foreseeable future' included in the 
statement at page 7 of the Proxy Statement that .ASA s need 
for working capital would be satisfied for the foreseeable 
future if the sale of the computer systems ... is consummated', 
including a statement as to whether or not such "foreseeable 
future" would or would not include payments of interest J to the 
Debenture holders on July 1, 1972 and January 1, 1973 (see para¬ 
graph (21) (b) below); 

(k) a clear statement explaining (i) the existence of 
a possible conflict of interest on the part of each officer and 
director of DASA who owns either DASA Common Stock or an option, 
warrant or other interest (other than a Debenture) and who par¬ 
ticipates in the corporation's decision fixing the proposed new 
conversion price hn be offerred to the debenture holders for the 
purpose of obtaining their consent to the proposed sale by DASA 
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of certain of its computer assets and (ii) the reason for the 


existence of such conflict of interest, i.e., that any sub¬ 


stantial reduction of the debenture conversion price will neces¬ 


sarily result in a corresponding dilution of the equity owner¬ 
ship position of the present holders of DASA Common Stock by 


virtue of the conversion feature of the Debentures; 


(1) a statement ot the position taken by DASA's manage¬ 
ment with respect to the relationship between such possible 


conflict of interest and (i) the fixing of the proposed new con¬ 


version price and (ii) management's soliciation of proxies from 
Debenture holders for the purpose ol obtaining their consent to 


the proposed sale of computer assets i. e. , whether management 
takes (I) the position that its sole duty is to the shareholders 


as the "owners" of the corporation and that, consequently, it 


owes no duty of fairness to the Debenture holders and, to the 
contrary, owes to the shareholders a duty to keep the new con¬ 
version price as high as possible regardless of whether such 
high price is fair and equitable to the Debenture holders or not 


(which is indicated by the proposed new price of $32.00 whicn 


DASA incorporated in its first preliminary draft solicitation 

a 

letter sent to the SEC in early February 1972 and which was not 


rfeduced until Mr. Browning and his associates began negotiations 


with DASA on behalf of themselves and the other Debenture holders) 


or (II) the position that it owes a fiduciary duty of fair and 


equitable treatment to the interests of both the shareholders 


and the Debenture holders in connection with fixing of the pro¬ 


posed new conversion price; 


(m) if manaaement takes position (II) above, a state¬ 


ment of (i) how the proposed new conversion price was arrived 


at; (ii) how the interests of both she-eholders and Debenture 
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holders were considered and incorporated in the relevant ' itera¬ 
tions and calculations; (iii) whether or not an expert and dis¬ 
interested opinion from outside the corporation was obtained as 
to the proper range of prices within which the new conversion 
price should property fall; and (iv) which, if any, of the of¬ 
ficers and directors owning common shares or an interest in such 
shares disqualified themselves from participation in the decision 

on fixing the proposed new conversion price. 

(20) In connection with the statements set forth in 

the proxy materials, the defendants, in violation of SEC Rule 
14a-9 and of Section 14(a) of the Exchange Act, made certain 
statements therein which are false and misleading with respect 
to certain material facts. Such false and misleading statements 
included the following: 

(a) the statement at page 7 that the corporation s 
"need for working capital would be satisfied for the forseeable 
future if the sale of the computer systems ... is consummated", 
which (i) is so ambiguous, unclear and fundamentally devoid of 
meaning that it is at best deceptive and misleading and at worst 
a completely false statement and (ii) is in direct conflict with 
a statement made at page 3 of the consent solicitation letter 
dated March 9, 1972 to the holders of DASA’s debentures that: 

"It should be emphasized that there can be no 

assurance that DASA will solve on a long term basis its 
sales and fir mcial problems and, therefore, there can be 
no assurance, whether or not the sale of the Equipment and 
Leases is consummated, that DASA will be able to make timely 
interest and sinking fund payments on the Debentures in . 
future years." 

In that connection it should be noted that "future years" begin 
on January 1, 1973, at which time a payment of interest to the 
debenture holders is due. and the term "long term basis" used 
J in the preceding basis is. therefore, deceptive and misleading 


--jt 
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in itself and has the effect of making that paragraph similarly 

deceptive and misleading; 

(b) the statements made in the last five para¬ 
graphs (at pages 6 and 7) which purport to describe the proposed 
sale by DASA of certain computer systems, which contain (i) no 
heading to alert the reader to the contents thereof, (ii) no 
emphasis of any kind to indicate that the proposed transaction 
described therein was not a mere insignificant detail of corporate 
housekeeping but a matter of very great importance to the 
corporation without which it might well not be able to continue 
operations to the end of the present (1972) fiscal year (as stated 
in the solicitation letter of March 9, 1972), (iii) no earlier 
reference in the proxy materials to indicate their existence to 
the reader who might not read the materials all the way to the 
end without such earlier reference, (iv) no reference to the 
fact that DASA intended to propose to the Debenture holders in 
connection with the pro£ ased sale a new Debenture conversion price 
(v) no reference to the fact that the lowering of that conversion 
price would have the effect of diluting the ownership interest 
of the present holders of DASA Common Stock, (vi) no reference 
to or explanation of why acceptance of 3 ,uch dilution would or 
would not be in the best interests of the shareholders and/or 
the corporation as a whole, and (vii) no opportunity in the proxy 
materials or in the proxy presented therewith for the solicited 
shareholders to approve or disapprove the proposed transaction 
even though it might have the effect of substantially altering 
the percentage of their equity ownership of the corporation. 
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CLAIM 2 


Violations of Section 14 (a) of the Securities 
Exchange Act of 1934 (15 U.S.C. Sec. 77n(a) 
and Rule 14a-3(b)(2) of the Securities and 
Exchange Commission thereunder. 

False and Misleading Statements in and Omissions 
of Material Statements of Fact from the 1971 
Annual Report. 


(21) In connection with the statements set forth 
in the Annual Report, the defendants, in violation of SEC Rule 
14a-3 and of Section 14(a) of the Exchange Act, omitted certain 
information necessary (i) to a fair presentation of DASA's 
financial condition as set forth in the Financial Statements 
considered as a whole in the light of other information contained 
in the Annual Report and (ii) to make the financial statements 
not misleading under the circumstances. Such omitted information 
included the following: 

(a) The Annual Report and the financial statements 
therein contain an exception to or qualification of the certifica¬ 
tion opinion stated in the Auditor's Report (page 13) with respect 
to the inclusion in the Financial Statements of an intangible 
asset valued at $1.5 million and called "Excess of Purchase Price 
Over Net Assets Acquired". Both the Annual Report and the Finan¬ 
cial Statements fail to state (i) that, in order for those State¬ 
ments to constitute the legal statement of assets and liabilities 
of the corpor.tion under Massachusetts law, DASA is required by 
Section 109A of the Massachusetts Business Corporation Law to 
obtain from the Massachusetts Secretary of State discretionary 
approval which is required as a condition for filing of all 
statements of assets and liabilities of Massachusetts corporations 
as to which the corporation’s auditors have given a qualified 
opinion; (ii) what the consequences to the corporation would be 
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if such discretionary approval were refused or made conditional 
upon certain changes in the financial statements; and (iii) what 
action DASA's management did or did not take with respect to 
obtaining prior approval or an opinion of legal counsel with 
respect to the requirements of that statute. 

(b) The Annual Report states, in the President's 
Letter of Richard A. Reichter (page 1), that "during the past 
fiscal year, the financial position of our Company has been . . . 
significantly improved." That statement is false, inaccurate 
and misleading because (i) in fact the financial statements indi¬ 
cate (to an experienced securities analyst, but probably not ^.o 
a nonexpert reader or shareholder) that the corporation's finan¬ 
cial position had in fact substantially worsened or deteriorated 
during such fiscal year and (ii) no statements are made in that 
letter which qualify or explain that statement in such a way 
as to make it not misleading under the circumstances. 

* (c) The Annual Report fails to include any reference 

to the fact.that DASA was disolved on February 3, 1971 and 
revived on October 1, 1971, as described in paragraph (18) above. 
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ded its primary obligation as being to the Common shareholders 
and (ii) considered itself as being under no obligation or duty 
to consider the interests of the Debenture holders as a group 
so far as selecting the new conversion price was concerned. It 
is inconceivable that management could have given any thought 
to the interests of the Debenture holders when it selected $32.00 
as its first proposed new conversion price and included that 
figure in the draft of the solicitation letter which DASA sent 
to the SEC for review late in January or early in February. 

(b) The solicitation letter does not contain a 
clear statement explaining (i) the existence of a possible con¬ 
flict of interest on the part of each officer and director of 
DASA who owns either DASA Common Stock or an option, warrant or 
other interest (other than a Debenture) and who participated in 
the corporation's decision fixing the proposed new conversion 
price now being offered to the Debenture holders for the purppse 
of obtaining their consent to the proposed sale by DASA of 
certain of its computer assets and (ii) the reason for the exis¬ 
tence of such conflict of interest, i.e. , that any substantial 
reduction of the Debenture conversion price will necessarily 
result in a corresponding dilution of the equity ownership posi¬ 
tion of the present holders of DASA Common Stock by virtue of 
the conversion feature of the Debentures. 

(c) The solicitation letter does not contain a 
statement of the position taken by DASA's management with respect 
to whether management takes (I) the position that its sole duty 
is to the shareholders as the "owners" of the corporation and 
that, consequently, it owes no duty of fairness to the Debenture 
holders and, to the contrary, owes to the shareholders a duty 

to keep the new conversion price as high as possible regardless 
of whether such high price is fair and equitable to the Debenture 
holders or not or (II) the position that it owes a fiduciary 
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CLAIM 3 


Violations of Sections 14(a) of the Exchange Act, Rule 
14a-9 and 14a-3(a) of the SEC thereunder, and Section 
323 of the Trust Indenture Act of 1939 (15 U.S.C. 

Sec. 77 www(a) ) . 


False and Misleading Statements in and Omission of 
Material Statements of Fact from the DASA Solicitation 
Letter Dated March 9, 1972. 


(22 ) In connection with the statements set forth in 


the solicitation letter distributed by DASA management dated 


March 9, 1972 and in the accompanying form of "consent", the 


defendants, in violation of SEC Rules 14 i-9 am 14a-3(a) under 


Section 14(a) of the Exchange Act, of said Section 14(a) and of 


Section 323 of the Trust Indenture Act of 1939 (the "Trust Inden¬ 


ture Act"), made certain false statements with respect to 


material facts and omitted to state certain material facts 


which, at the time and in the light of the circumstances under 


which such statements were made, were material and/or necessary 


in order to make such statements not false or misleading. Such 


false statements with respect to material facts and such omitted 


statements with respect to material facts include the following: 


(a) Despite the fact that plaintiffs (1)' notified 


DASA's management by telephone as early as 2/10/72 of the exis¬ 


tence of a possible conflict of interest as described above 


on the part of virtually all of 


DASA's directors and its two principal officers with respect to 


fixing of the new conversion price to be offered to the Debenture 


holders, (2) described that problem in a written document 


delivered on 2/28/72 (one day before the Annual Meeting), and 


(3) explained it directly to the DASA Board of Directors on 


2/29/72 immediately after the Annual Meeting, the solicitation 


letter nevertheless fails to contain any reference to the fact 


that, when it came to selecting a new Debenture conversion price 


to be offered to the Debenture holders, DASA management (i) regar^ 
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duty of fair and equitable treatment to the interests of both 
the shareholders and the Debenture holders in connection with 
fixing of the proposed new conversion price. 

(d) If management takes position (II) above, the 
solicitation letter fails to include a statement of (i) how the 
proposed new conversion price was arrived at;'(ii) how the inter¬ 
ests of both shareholders and Debenture holders were considered 
and incorporated in the relevant deliberations and calculations; 
(iii) whether or not an expert and disinterested opinion from 
outside the corporation was obtained as to the proper range of 
prices within which the new conversion price should properly fall; 
and (iv) which, if any, of the officers and directors owning 
common shares or an interest in such shares disqualified themselve: 
from participation in the decision on fixing the proposed new 
conversion price. 

(e) Despite the fact that a reasonable Debenture 

holder might assume that the trustee for the debenture holders 

under the Indenture would actively represent the interests of 

such holders in negotiating with management over the proposed 

new conversion price, the solicitation letter does' not inform 

t ---- 

the Debenture holders of the fact that the Trustee did not, in 

this situation, and has not in the past, taken any action on 

behalf of the Debenture holders with respect to changes in the 

conversion price or similar matters. 

(f) The solicitation letter maxes no reference to 
the existence of the Browning Committee or to its efforts on be’nal 
of the Debenture holders as a group since the first full week in 
February'. The omission of such reference is a further indication 
that DASA management does not consider itself to have any duty 

of fairness or openness to the debenture holders as a group with 


- 37 - 



A-4 3 









regard to the question of the adequacy and fairness or tne pro¬ 
posed new conversion price and the manner in which that price 
was decided upon. 


(g) The management "consent form" is seriously 
deceptive in that it gives the impression that a consent given 
on that form is not revocable, and the DASA solicitation letter 
does not inform the reader of the fact that he can revoke such 
consent until the last paragraph of the letter (on pages 34 and 
35). Moreover there is no heading or underscoring or any other 
emphasis in the solicitation letter pointing out such revocability 
to the reader similar to the clear statement on page 1 of DASA's 

Notice of Annual Meeting (sent to shareholders) that "THE PROXY 
IS REVOCABLE_" 


(h) The solicitation letter does not contain any 
of the following information: 

(i) DASA was dissolved and its existence as a 
corporation was thus extinguished by action of the Supreme 
Judicial Court for Suffolk County, Commonwealth of Massachu¬ 
setts (No. 69869) on February 3, 1971, for failure to pay 
state excise taxes and failure to file reports required by 
Massachusetts law. DASA was revived by action of the Secre¬ 
tary of State of Massachusetts on October 1, 1971. 

(^•i) Such dissolution may have been^due to 
negligence and carelessness on the part of DASA's manage¬ 
ment . 


(iii) Such dissolution may have been dis¬ 
covered not by DASA's management, but by its auditors. 

(iv) Such dissolution constituted a breach 
by DASA of a covenant contained in Section 6.07 of the 
Indenture dated as of July 1, 1967, covering DASA's 6% 
Convertible Subordinated Debentures Due July 1, 1987 (the 

Indenture" and the "debentures") under which DASA was 

Obl'CtCd *•" ■ i r- r* , J _„,. 
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the proper conduct of 


its business and affairs". 

, (v) If such dissolution had continued for 

a period of 60 days after written notice given to DASA 
by the Trustee under the Indenture, DASA would have 
committed a "default" as defined by Section 10.02 of the 
Indenture and the Trustee would have been authorized and 
perhaps obligated under said Section 10.02, to declare the 
full principal amount of the Debentures to be due and 
payable by DASA immediately. 

(vi) If such default and declaration by the 
Trustee had taken place, DASA would, almost certainly, have 
been cast into bankruptcy or reorganization proceedings under 
the federal Bankruptcy Act and the equity interest in DASA 
would have been in serious danger of being completely 
extinguished. 

(i) The financial statements set forth in the 
solicitation letter (or attached thereto) may not be legal and 
proper under Massachusetts law for the following reason: in order 
to be legal under M ssachusetts law, because of the inclusion 
therein of a qualified opinion by DASA's auditors,.the financial 
Btatments contained in the solicitation.letter and in the 1971 
Annual Report and distributed to both debenture holders and 
shareholders in connection with the proxy materials, have to 
receive a discretionary approval from the Secretary of State of 
Massachusetts, and DASA's management had, as far as the Committee 
knows, on 3/20/72, no indication from said Secretary of State 

or any other responsible official of the Commonwealth of Massa¬ 
chusetts as to whether or not such approval will be given to 
those financial statements as thus distributed. 

(j) DASA's management may have failed to exercise 
due diligence or reasonable care in connection with said require¬ 
ment of discretionary approval in. thr.t it .icy not have made. 


the truth of t.ic allegations contained in the first two 














in connection with the proposed sales of computers, DASA's manage¬ 
ment has, in effect, (i) regarded itself as representing and pro¬ 
tecting the interests of only the common shareholders; (ii) the in¬ 
terests of those shareholders are opposed to the interests of the 
Debenture holders on the question of how high (or low) the new De¬ 
benture conversion price should be, and (iii) consequently, DASA's 
management has taken a position clearly at arms'-length from the 
Debenture holders and has attempted from the beginning to propose 
as high a proposed new conversion price as possible without making 
it virtually impossible to obtain the necessary Debenture holders' 
consent. The solicitation letter in no wav notifies the Debenture 
holders that there has been no attempt by management to offer a fair 
or equitable conversion price . 

(m) The solicitation letter does not inform the De¬ 
benture holders that the Trustee under the Indenture (i) has not 
bargained at any time on behalf of the debenture holders; (ii) has 
expressed no opinion whatever on the fairness to the Debenture 
holders of the presently proposed new conversion price of $21.00; 
and, in effect, has adopted an extremely limited concept of its 
duties to act affirmatively on behalf of the Debenture holders in 
the absence of a "default" as defined in the Indenture. 

(n) Those Debenture holders who are also holders of j 

^ ' 

DASA Common Stock have now received both (i) the proxy materials for 
the Annual Meetinq and accompanying 1971 Annual Report and (ii) 
the solicitation letter. Those Debenture holders may have been 
misled into believing that the solicitation letter and the inform¬ 
ation contained therein are merely a restatement or repetition of 
information presented in the earlier documents. In fact, there are 
many important differences between the two documents and the state- 
ments made by DASA in them, and the s o licitation letter contains 
n 


>o indication that such differences 










exist . In some respects the solicitation letter appears to be 
in direct conflict with statements in the proxy materials (compare 
par. 4 on page 3 of the solicitation letter with .the last par. 
on page 7 of the Proxy Statement). In other respects, the soli¬ 
citation contains important new information not previously 
presented (see Note C "Excess of Purchase Price Over Net Assets 
Acquired" on pages 7 and 8 of the solicitation letter, which has 
no counterpart in the Proxy Statement or 1971 Annual Report). 

The solicitation letter contains no reference to those facts. 

(o) The last paragraph of Note A to the Consoli¬ 
dated Statements of Income (Loss) on page 5 of the solicitation 
letter is materially misleading in that it implies that the 
$1,398,500 loss therein stated was non-recurring, not in the 
ordinary course of business, and was beyond the control of DASA's 
management. In order to understand that last paragraph of Note A 
even partially, it is necessary for the reader to make a cross- 
reference (not indicated in the text) to the discussion on page 
12 under the heading "Change in Magicall Business." If such a 
cross-reference had been indicated by the defendants, it might 
have enabled a particularly diligent reader to understand that 
those two sections of the letter actually discuss the same subject 
As the -text presently stands and as it was distributed to the 
Debenture holders, a reasonable reader thereof could well read 
said last paragraph of Note A (p. 5) and the material under said 
caption (p. 12) as describing separate,and distinct situations. 
Such cross-reference, if it had been included, might also have 
advised the reader that DASA management failed to anticipate that: 
"Such reinstituted sales efforts ... (would have to be] 
discontinued after six weeks because . . . [DASA was 
required] to pay commissions and incur other selling 
expenses, but did not result in any appreciable sales 
volume of Magicall units to Western since a substantial 
portion of the orders were filled from existing telephone 
company inventories." (p. 13) 
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In other words, DASA management rushed into Magicall sales efforts 
after settlement of the telephone strike ignorant, as the result 
of its own negligence, of the size of A. T. & T. inventories of 
Magicall units, and continued such ill-advised sales efforts for 
a six week period. In addition, the solicitation'letter omits 
a statement indicating the amount of commisssions and selling 
expenses ( i.e. , the portion of the loss) attributable to such 
ignorance of such A. T. & T. inventories on the part of DASA's 


management. 









(p) The last paragraph on page 11 of the solici¬ 
tation letter under the caption "Application of Proceeds" is mater¬ 
ially misleading in that the term "computer systems, peripheral 
equipment and leases thereon" has the effect of creating confusion 
etween (i) "Equipment and Leases (defined on page 1 of the solic¬ 
itation letter) and (ii) the "approximately $4,000,000 in tangible 
property comprised principally of data processing rental equipment 
and supplies and [other] property and equipment. . ." (referred to 
,n page 18 under the caption "Alternative Arrangements to Approval 

of Amendments"). 

(q) The first full paragraph on page 22 of the 
solicitation letter is materially misleading in that it implies 
or suggests that if the Debenture holders do not consent to the re¬ 
quested amendment to the indenture, there will be a "forced 
liquidation" of DASA and the Debenture holders will receive nothing 
as the result thereof. That suggestion or inference appears to be 
directly contrary to the underlying facts, because, even if the 
Equipment and Leases were sold (under a "forced liquidation ) at 
a price lower than that under the Datatron Agreement, the "approx¬ 
imately $4,000,000 in tangible property ..." (which is separate 
and distinct from the Equipment and Leases) is totally ignored in 
connection with the reference in the solicitation letter to such 

imaginary "forced liquidation". 

(r) Although solicitation letter clearly states 

[that sale of the Equipment and Leases will not insure timely 
payment of irterest under the Debenture of 1/1/73 (see reference 
to "future years" on p. 3, the first of which is 1973), the thrust 
of the statements made in the solicitation letter is that con¬ 
summation of the proposed sale will materially enhance the Corp¬ 
oration's working capital position (see page 15, under Need For 












orking Capital", expressed flatly and not as management's view,* 


age 17, last paragraph, expressed as management's view; page 22, 


last pcrcgr-ph, expressed as management’s view); but nowhere is it 


nade clear or stated how such material enhancement of DASA's workr¬ 


ing capital position will be accomplished, and, since substantially 


all proceeds of the proposed sale will go to creditors other than 
the Debenture holders (see "Application of Proceeds," page 17), sale 

of the Equipment and Leases may well result in elimination over a 

period of months of all of DASA's tangible assets as to which the 

Debenture holders (as opposed to senior indebtedness) would have a 

preferred position in the event of liquidation or reorganization of 


;he Corporation. 


\s) The solicitation letter does not inform the 


reader of the fact (stated by DASA management to the plaintiffs) 


:hat there is a deadline or date (which the plaintiffs believe to 


)e April 30, 1972) after which the Datatron sale transaction cannot 


)e consummated as of right by DASA. If the sale is not completed b} 


such date and if Datatron is unwilling to grant an extension of 


:ime, then Datatron will be under no obligation to complete the 


transaction on the terms described in the solicitation letter. 


(t) The solicitation letter does not contain, as 


required by Rule 14a-3(a), as it refers to Schedule 14A, Item 11(a) 
(v), a statement of the following information: "in the case of • 

’• -f 

bptions [to purchase securities], the Federal income-tax conse¬ 
quences of the issuance and excercise of such options to the 


recipient and to the issuer". 

(u) The solicitation letter does not disclose 



that (i) DASA management is giving or has given serious consid¬ 
eration to the possibility of making, at some point in the near 


>r forseeable future, another proposed reduction in the conversion 


>rice available only to Debenture holders who would agree to 


elect, as a condition to receiving such reduced conversion price. 


:o make a simultaneous conversion of their Debentures into Common 


5tock, thereby forfeiting their right to receive interest payments 
end (ii) the existence of such a possible future course of action 


ay DASA is ore of the reasons why DAS.1 is unwilling at this ti:a 


io reduce the proposed new conversion price below $21.00. 
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C LA IM 4 


Violation by the Trustee of Fiduciary Obligations 
under the Indenture and under the Trust Indenture 

Act. 


(23) Under date of 2/16/72, counsel for the 


Trustee advised plaintiffs that the Trustee "has not attempted to 


'bargain' with DASA as to any proposed change in the conversion 


price" of the Debentures. Upon information and belief, the Trus¬ 


tee has not taken any affirmative action whatever (a) to protect 


the interests of the beneficiaries of its fiduciary obligations 


under the Indenture and the Trust Indenture Act, the Debenture 


holders, or (b) to advise the Debenture holders of their interests 


and/or threats against or dangers to those interests presented by 


the actions of DASA with respect (i) to the amendments proposed 


by DASA to the Indenture and (ii) to the proposed sale by DASA 


of the Equipment and Leases. Such failures to take affirmative 


action on behalf of the Debenture holders constituted a violation 


or violations by the Trustee of its fiduciary obligations to the 


Debenture holders under the Indenture and under the Trust Inden¬ 


ture Act. As the result of such failures to act, and among other 


things, the Debenture holders have not been advised in timely 


fashion of the opinion of the Trustee as to (A) whether or not 


the proposal submitted by DASA is or is not in the best interests 


of the Debenture holders as a group or (B) whether or not DASA 


management has violated any fiduciary obligations on its part to 


the Debenture holders or (C) whether or not the new conversion 


price of $21.00 proposed by DAS/ o the Debenture holders is a 


fair and adequate consideration fc s e consent DASA has requested 


from the Debenture holders. A reasonable Debenture holder rn..gh>_ 


well assume that in a situation, such as that presented in this 


action, where DASA management is proposing' a new Debenture 
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conversion price in exchange for the granting of consent by the 
Debenture holders to certain corporate action which may or may 
not be in the best interests of the Debenture holders as a class 
(or in the best interests of the Debenture holders to the extent 
that such interests may conflict with the interests of the holders 
of DASA's presently outstanding shares of Common Stock), the 
Trustee has a duty to take and has in fact taken such affirmative 
action as may reasonably be required in the circumstances to 
protect the interests of the debenture holders or, in the absence 
of affirmative action in the nature of bargaining, at least to 
advise the Debenture holders of any dangers for them or threats 
against their best interests presented by the proposed action on 
the part of corporate management. 

(24) Such failures to act in violation of such 
fiduciary obligations have caused and are continuing to cause 
substantial injury to the rights and interests of plaintiffs and 
of the Debenture holders as a class. 

(25) It would be a further violation of the Trustee s 
fiduciary obligations under the Indenture and Trust Indenture Act, 
if the Trustee were to execute the Second Supplemental Indenture 
before (a) this Court rules on whether the Trustee can validly 
execute same and (b) the Committee has communicated with the 
Debenture holders, pursuant to Section 9.02(b) the Indenture and 
said holders have had a reasonable time to read and Respond to 

such communication. 
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CLAIM 5 


Violations of Section 14(a) of the Securities 
Exchange Act of 1934 (15 U.S.C. Section 77n(a) 
and Rule 14a-3(b)(2) of the Securities and 
Exchange Commission thereunder. 

Omission of Material Statements of Fact from 
the 1970 and 1971 Annual Reports of DASA. 

(26) Upon information and belief, on or about 

* 

January 1971, DASA mailed to its shareholders, by order of its 
Board of Directors, certain proxy materials, including, inter 
al_ia, an Annual Report - 1970 in connection with its Annual 

Meeting of Stockholders in 1971. Defendant Arthur Andersen and 

/ 

Co. (the "Auditors") state, in substance, in their opinion letter, 
dated January 7, 1971 in the Annual Report - 1970, Auditors' 

Report Section, that the consolidated financial statements in 
said Annual Report - 197o present fairly the consolidated 

financial position of DASA and subsidiaries as of October 31, 

1970, and the results of their operations and the changes in their 
financial position for the year then ended in conformity with 
generally accepted accounting principles applied on a basis 
consistent with that of the preceding year. The Auditors omitted 
a material fact in that no exception to said opinion was made with 
respect to $1,500,000 of assets referred to in the Annual Report - 

1970 as "Excess of Purchase Price Over Net Assets Acquired." 

(27) The Auditors' Report, dated January 10, 
1972 contained in DASA's Annual Report - 1971 see para. (21) (a) 
above, and Exhibit "C," p. 13) contains an exception to its opinio i 
approving the consolidated financiel statements of DASA and 
subsidiaries with respect to the fiscal years ended October 31, 

1971 and 1970 with respect to said same $1,500,000 of assets but 
omits the material fact that no exception to said assets was 
stated in its opinion in the previous year's Annual Report. 








(28) Upon information and belief, the 
Auditors knew that its opinions, set forth in the 1970 and 1971 
Annual Reports, would be sent with the proxy materials to 
shareholders in the years 1971 and 1972 respectively. 

(29) Said Auditors breached its duty of due 
care to DASA in not stating said exception in its Auditors Report, 
set forth in the Annual Report - 1970 and in not including, in 
its Auditors Report, set forth in the Annual Report - 1971, a 
statement as to why it did not take said exception in the previous 
year's Annual Report. 
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WHEREFORE, plaintiffs demand judgment against the 
defendants as follows: 

(I) Preliminary Injunction . Ordering the defendants 
DASA and the Bank, their agents, servants, employees, and attor¬ 
neys and all persons in active concert and/or participation with 
them to refrain, pending final determination of this action, * 
from: 

(a) selling all or any part of the computer systems, 
peripheral equipment (the "Equipment") and leases 
thereon (the "Leases") presently owned by DASA and 
presently covered by a sales agreement between DASA 
and Datatron Corporation; 

(b) amending Section 6.05 of the Indenture between 
DASA and the Bank of New York (the "Bank"), as 
Trustee, covering DASA's 6% Convertible Subordi¬ 
nated Debentures Due July 1, 198/; 

(c) amending Article IV of the Indenture so that the 
conversion price of the Debentures is reduced from 
$42.42 to $21.00; and 

(d) counting as a valid "consent".to sale of the Equip¬ 
ment and Leases or amendment of the Indenture 

any form of consent submitted by any Debenture 
holder to DASA or the Bank unless and until ex¬ 
pressly authorized to do so by order of tnis Court. 

(II) Permanent Injunction . Ordering the defendants] 
DASA and the Bank permanently to refrain from: 

(a) selling all or part of the Equipment and Leases, 
except pursuant to an order of this Court expressly 
authorizing such sale; 

(b) amending Section 6.05 or Article IV of the Inden¬ 
ture, except pursuant to an order of this Court 
expressly authorizing such action; and 
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D. Bequest for Interlo' utory Belief 
7. Denies each and every allegation contained in 
para:*: - :;; :i of the Complaint, except refers to the 

Cer.plai:;t for the contents thereof. 

B. Denies each and every allegation contained in 
subpara 'raphs (a) and (b) of paragraph "(5)" of the Complaint, 
alleges that said allocations have been rendered moot by the 
decision of this Court (Motley, J.) dateu May 8, 1972, 
denying plaintiffs' motion for a preliminary injunction, a 
cony of which is annexed hereto and made a part hereof, and 
denies that it has knowledge or information sufficient to 
form a belief as to the truth of the allocations contained 
in subparagraph "(c)" of paragraph "(8)" of the Complaint. 

E. Derivative Action Allegations 
9. Denies each ar.d every allegation contained in 
paragraph "(9)" of the Complaint, except refers to the 
Complaint for the contents thereof. 

10. Denies that It has knowledge or information 
sufficient to form a belief as to the trutn of the allega¬ 
tions contained in paragraphs "(10)", "(11)" and (12) of 
the Complaint, except admits that now and at the time of all 
of the transactions alleged in the Complaint the three 
persons named as members of the Committee were and presently 
are the registered owners of an aggregate of $127,ICO 
principal amount of the Debentures, that plaintiff Simms C. 
Browning was and presently is the registered owner - o. 

$90,000 principal amount of the Debentures, and that plain¬ 
tiff Hey M. Brewer was and presently Is the registered 
owner of $25,003 principal amount of the Debentures and /.3 
shares of DOSA common stock. 







11 . Denies each and every allegation contained 
in paragraphs "(13)", "U'O", and "(15)" of the Complaint. 

12. Denies that it has knowledge or information 
t*o oq T*r*' ^ coliof 3.3 to the truwfi of* the 3 1 i c £^3 

tions contained in paragraph "(lO" of Complaint. 

Claim 1 

13. Answering paragraph "(17) ' a2 the Complain*, 

admits that on or about January 2^, 1572 mailed to its 

shareholders the proxy materials and annual report annexed 
to the Complaint as Exhibits "3" and "C", to wnich documents 

reference is made for the contents thereof. 

1*4. Denies each and every allegation contained in 

paragraph "(13)" of the Complaint, except admits that by 
reason of an error made in the Office of the Secretary o. 
State of the Commonwealth of Massachusetts, the records of 
said Office Indicated that DASA had been dissolved, wnich 
error was corrected upon discovery tnereo.. 

15. Denies each and every allegation contained in 

paragraphs "(19)" and "(20)" of the Complaint. 

Claim 2 

16. Denies each and every allegation contained in 

paragraph "(21)" of the Complaint. 

Claim 3 

17. Denies each and every allegation contained in 

paragraph "(22)" of the Complaint. 

Claim H 

18. Denies each and every allegation contained i.n 
paragraph "(23)" of the Complaint, except denies that it has 
knowledge or Information sufficient to form a belief as to 




the truth of the allocations contained in the first two 
sentences of said paracraph "(23)". 


19. Denies each and every allegation contained In 
paragraphs "(2^)" and "(25)" of the Complaint. 

Cla im 5 

20. Denies each and every allegation contained in 
paragraphs "(26)" and "(27)" of the Complaint, except admits 
that in or about January, 1971, DASA mailed to its share¬ 
holders proxy materials and ar. annual report referred to 
therein, to which documents refe’. once is made for the con¬ 
tents thereof. 

21. Denies each and every allegation contained in 
paragraph "(29)" of the Complaint. 

WHEREFORE, defendant DASA Corporation demands 
judgment dismissing the First Amended Complaint and each 
purported claim contained th.-rein, together with such other 
and further relief as to the Court may seem just and proper, 
including costs of this action. 


JACOBS PERSINGER !c PARKER 



Office and P.0, /^ddress: 
70 Pine Street 


New York, New York 10005 
Tel. No. (212) 3^-1366 
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Civil Action 
72 CIV. 1332 
T.P.G. 

NOTICE OF MOTION 

Plaintiffs 

Thursday, March 8, 1973 
10:00 a.m. 

Chambers of the Honorable 
Charles P. Griesa, D.J. 

United States Courthouse 
Foley Square 
New York, N.Y. 10007 
Or such other date, time or 
place as the Court may direct. 
(A) An order pursuant to Rule 
56(a) and (d), F.R.C.P., 
granting partial summary 
judgment to the plaintiffs 
as to liability on Claim 1 
and Claim 2 set forth in 
the complaint, or 
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tB) Appropriate proceedings 
pursuant to Rule 56(d), 
F.R.C.P. 

Supporting Papers: Memorandum of Law. 


Dated: New York, N.Y. 

February 21, 1973 

BREWER & SOEIRO 
Attorneys for Plaintiffs 

By ^ 

Bradley R. Brewer 
A Member of the Firm 
292 Madison Avenue 
New York, N.Y. 

(212) 679-8091 


TO: 

JACOBS PERSINGER & PARKER 
Attorneys for Defendant 
DASA Corporation 
Office and P.O. Address 
70 Pine Street 
New York, N.Y. 10005 

SULLIVAN & CROMWELL 

Attorneys for Defendant 
The Bank of New York 
Office and P.O. Address 
48 Wall Street 
New York, N.Y. 10005 

BREED, ABBOTT i, MORGAN 
Attorneys for Defendant 
Arthur Andersen 6. Cc. 

One Chase Manhattan Plaza 
New York, N.Y. 10005 

Hon. THOMAS P. GRIESA 
District Judge 
U.S. District Court 
Southern District of New York 
Chambers 
U.S. Courthouse 
Foley Square 
New York, N.Y. 10C07 
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i southern uj.. tiict i'i 1 Hi:-.: York 


!• ur.(»;;!ri no i hvyvuki: holders' 
|j COM.-IlT i'E , c. hi. y 


Plaint! 'Tr., 


-against- 


j DAS A CCi.r-nil/.'i'ION, et al . , 


Defendants. 
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NOTICE OP MOTION 


S J R 


PLEASE TAKE NOTICE tv ' apon the annexed affidavit 


i of 1 . III. c r. a el fay da, svorn to in;- ,L 9 1 1 1 day of March, 1973, 
ij and upon the pi eadi r>gr and pric. proceedings heretofore had 
■j herein, the undersigned will me • this Court, at the United 
j stater, court notice, Foley Square. New fork. Hew York, on the 
|?9lh day cf '•'arc!., 1973 , at 10:."0 o’clock in the fnronccn of 

Jlthct day or as soon thereafter >.s counsel may bo heard, for ar 

l! 

order, pursuant to Rule 56 , F I CLv P, granting DASA summary 
' judr/ieni: in respect of Claims 1 and 2 alleged in the w lrst 
|Amended Complaint on the growna that there is no genuine 

I 

•| issue as to any material fact ar'< that DASA is entitled to 
jj Judgment as a rotter of law, an: for such other and further 

ji 

j relief as to the Court ray sees , ust and proper, together 

I, 

I'wiih the cost; oi this motion. 


Dated : Hew v.gk, New York 
March 19, 1973 


Yours, 

etc . 
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Alt orney r. for fl :• A nil f f 
Office am l’.O. A.Kircss 
29? MaciiroM Avoniie 
New York, ilew York 10017 

SULLIVAN 6 CKOMV.'LLL 
Attorney:', fur* Defendant 
Tin? Bank of New Y«.vk 
Office mil l’.O. Add •er:; 

A8 Kail Street 

New York, New York 10005 

BRKKD, ABBOTT A MCdCAN 
Attorneys for Defendant 
Arthur Andersen A Co, 
Office and P.0. Address 
One Chase i'rnhat fan Plaza 
New York, New Yor; 10005 
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Statement Pursuant to Rule 9(c) 
of the General Rules of the 
United States District Court for 
the Southern District of New York 




Defendant DASA Corporation ("DASA") contends that 

|l 

•as to the following material facts there is no genuine ir.sue 
|to be tried: 

1. On February ?9, 1972, DASA held an annual 

, mcetinc of stockholders at the Rolling Green Motor Inn, 

I Lowell Street, Andover, Massachusetts (the "1972 Annual 
I 

|Meeting")• 

2. In connection with the 1972 Annual Mcetinc, 

IDASA mailed to its stockholders a Notice of Annual Meeting 
of Stockholders and a Proxy Statement, both dated January 2H 
157? (tire "1972 Proxy Materials") [,'xniblt D submitted 
!herewith]. 






3. DASA also mailed to its stockholders its 1971 
!Annual Report (the "1971 Report") [Exhibit E submitted 
iherewith] which included DASA'o certified financial state¬ 
ments for tire fiscal year ended October 31, 1971. 

i 

il . The only business transacted at the 1972 

!j 

; Annual Mcetinc, and the only matter:, in respect of which 

!i r.tockholoer consideration and action was required, related 

* 

'to (i) fixing the number of directors at seven and electing 
jseven directors to serve on DASA's hoard of Directors until 
| the next annual meeting of stockholders and (ii) ratifying 
! the selection or Arthur Andersen l Co., independent public 
’>! accountants, as PACA's auditors for tiu fiscal year ending 

l 

j 1 October 31, 1572. 








5 . On February ?7, 1973, DASA held an annual 
meet In;', of stockholders at the Lolling Green Motor Inn, 

Lowell Street, Aiulover, Massachusetts (the "19f3 Annual 
Meeting"). 

6 . In connection .with the 1973 Annual Meeting, 

PASA mailed to its stockholders a Notice of Annual Meeting 
of Stockholders and a Proxy Statement, both dated Januaiy 19, 
1973 (the "1973 Proxy Materials") [Exhibit F submitted 
herewith]. 

7. DASA also mailed to its stockholders its 
1972 Annual Report (the "1972 Report") [Exhibit G sub¬ 
mitted herewith] which included DASA ’s certified financial 
statements for the fiscal year ended October 31, 1972. 

8 . The only business transacted at the 1973 
Annual Meeting, and the only matters in respect of which 
stockholder consideration and action was required, related 
to (i) fixing the number of diiactors at seven and electing 
seven directors to serve on DALA 1 s Board of Directors until 
the next annual meeting of stockholders and ( 11 ) ratifying 
the selection of Arthur Andersen & Co., independent public 
accountants, as DASA’s auditors for the fiscal year-ending 
October 31, 1973* 

9. The 1972 Proxy Materials and the 1973 Proxy 
Materials were submitted to and reviewed and cleared by the 
Securities and Exchange Commission before being mailed to 
DASA's stockholders. 
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10. The 1 972 Proxy Mat e rials and the 1973 Troxy 
j Materj- ila complied with the require lonls of Section 1 #! 0 f 

the Securities and Exchange Act of 193^ and Regulation lkn 
pursuant thereto. 

11. The 1972 Troxy Materials (pp. 6-7) contained 
a five pjragraph description of the terms of a sales agree¬ 
ment. between I'ASA end two of its wholly-owned subsidiaries 
v;lt!i Hatatron Corooraticn for the sale of all of the IBM 

|System/360 Scries Computer Systems owned by DASA and said 
subsidiaries together with the leases thereon (having a net 
|| book value of $2,303,000 on January 10, 1972, representing 
approximately 19f- of the book value of DASA's total assets), 
for a c3Lh consideration of $2,390,000. 

|j 12. The 1971 Annual Report was not incorporated-, 

in and was not a part of the 1972 Proxy Materials. 

13. The 1971 Annual Report contained (p. 1) a 
nine paragraph "President's Message" which, after first 
stating that "[tjie results of DACA's operations for the 
fiscal year ended October 31, 1971 were both positive and 
disappointing" and describing in detail the positive and 

disappointing results of operations, stated in the seventh 
paragraph: 

"Even t.'io'tph we were required to face' the 
above mentioned difficulties during the 
past fireul year, the financial position 
of our Company has born, none the less, 
significantly improved. During 1971, 

Corporate indebtedness was reduced by 
more than 9.6 million dollars. Ke antic¬ 
ipate continuing improvement in our finan¬ 
cial posture; during Fiscal *72. To this 
end we buvt recently completed negotiations 
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I 

and have signed an agreement to sell 
the reminder of our computer portfolio. 

Tiie coii:..i,nr.-t J.on of this arran rment, 
which 1 :. subject to certain trims and 
conditions, (sc? footnote 12 to the 
financial statement a ) will sign! f tcantly 
improve the Company'!; working capital 
pool 1.1 on. " 

I 

/ I 1,1 • During: DAS A' a fir,cal year ended October 31 

, V "•// . | 

j 19(1 DASA's 1 iidohtodno;;:; wan reduced l>y + S .6 million. 

113. DASA's certified financial statements for the 
f.,.‘ I fisc.,?, year ended October 31, 1971 (Exhibit E, p. 5) show 

. > 

. | that - 

A. On October 31, 1970, the sum of DASA's 
total current liabilities ($ 8 , 523 , 55 * 1 ) and long¬ 
term debt ($9, 306,6 h 6 ) was $ 17 , 830 , 200 ; and 

B. On October 31, 1971, the sum of DASA's 

1 

total current liabilities ($ 5 , 037 , 5 * 19 ) and long¬ 
term del t ($7,156,465) was $12,19** ,010. 

, j 16. On or about June 1, 1972 , DASA sold the com- 

\ putcr equipment and leases and applied most of the proceeds 
to the elimination of corporate debt. 

1 17. During the fiscal year ended October 31 , 1972 

/ 1 < «r j f 

1 DAS/ 1 3 working capital v:as converted from a deficit to a 

; positive ratio of abo.t three-to-one, 

» 

18. DASA’s cc^wifled financial statements for the 

• . 1 1 •* 

| fiscal year ended October 31, 1972 (Exhibit G, r p. 6-7) 


)u *;«/r 




slier • that - 


A. On October 31, 1971 DASA had total 
current nonets of $**, 302,031 and total current 

liabilities of $5,0j7,5**5 for a net working 
capital deficit of $7 ?'"• ,5 1 *!. 













'UNITED STATES DISTRICT COURT 
j. SOUTHERN DISTRICT OF HEW YORK 


I BROWNING DEBENTURE HOLDERS' 

J:COMMITTEE, et al., 

Plaintirrs, 

! 

i! -apainst- 

I 

•DASA CORPORATION, et al., 

Defendants. 


72 Civ. 1R12 
T.P.G. 

A^FTDAVT 


S'Ia !E OF NEW YORK ) 

! S S . ! 

COUNTY OF NEW YORK ) 


I. MICHAEL BA V DA, beinr: duly sworn, deposes and 

says: 

1. I am an attorney and an associate of Jacobs 
Persinror & Parker, attorneys for defendant DASA Corporation 
("DASA"), and am familiar with the pleadings and prior pro¬ 
ceedings heretofore had herein. 

2. This affidavit is rosoectfullv submitted: 

I 

;• (a) in support of DASA's cross-motion 

t for an order, pursuant to Rule 56, F R Civ P, 

i prantinr; DASA summary ,1 udrnont in resnect 

of Claims 1 and 2 allered in the First 
Amended Complaint, on the around that there is 

♦ 

no penuine issue as to any material fact re- 

I 

latinr to said Claims and that DASA is entitled 

|i 

; to Judgment as a matter of law; and 

(b) in opposition to the totally meritless 
i motion of unidentified plaintiffs for an order, 

pursuant to Rule 56, F R Civ P, rrantinr said plain¬ 
tiffs partial summary ludrment in resnect of said 
Claims—a motion-based on nothinr more than the con- 
cltisorv and unsubstantiated allegations contained in 


l 













I 


I 

plaintiffs' First Amended Complaint, which, as will j 

hereinafter anpear, are demonstrably false, and vhich 
requests relief which is purposeless, wasteful and detri-^ 

t 

mental to the Interests of all concerned, including DASA,: 

! 

its stockholders and its Debenture Holders. 

3. Claims 1 and 2 erroneously allege that DASA 

I 

violated Section lH(a) of the Securities and Exchange Act 

i 

of 193') and Rule lDa-9 thereunder bv statements made in or . 
omissions from the proxy statement dated January 2h , 197? 

(the "197? Proxy Statement") Issued in connection with DASA’s 
annual meetin- of stockholders held February ?9, 197? and 
DASA’s 1971 Annual Report (the "1971 Annual Renort ). 

)4. As will hereinafter anpear, not onlv are plain¬ 
tiffs’ assertions that the 197? D roxy Statement and the 1971 
Annual Renort contain false, rnisleadinr or deceotive state¬ 
ments or omissions refuted by uncontradicted evidence, but, 
additionally, the allerations of Claims 1 and ? have been 
rendered moot by the holdinr of another annual meeting of 
DASA’s stockholders on February 27, 1973, which was virtually 
a repeat of the February 29, 1972 meeting. Thus, it is re¬ 
spectfully submitted that the resolicitation of proxies for 
the 1972 meetinr which plaintiffs now demand—after the 1973 
meetinr, the propriety of which has not been questioned, has 
been held—can serve no valid purpose whatsoever. 

Background 

m --- 

r >. Plaintiffs, including the so-called Browning 

'Debenture Holders’ Committee which admittedly owns no 
securities of DASA and accordingly has no standing to sue, 
commenced this action by motion for a preliminary injunc¬ 
tion brought on by an order to show cause sirned T^arch 39, 

1972. 


itiiu election of c < r* t <ij\> ml ’»at 11*' ciifc Jon of the r.elec- ! 
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niainHffs 1 First Amended Com- 
6. In summary, plaint ms 

plaint sought: 

(a) preliminary and permanently to 
enjoin defendants from soliciting and counting 
consentr. of the holders (the "Debenture Holders") j 

of DASA's 65 Convertible Subordinated Debentures j 

due July 1, 1987 (the "Debentures”) approving ; 

two amendments to the Indenture dated as of July 
J, 1967, as supplemented, between DASA and The 
Hank of Hew York (the "Bank"), as Trustee (the 

"Indenture”), providing for: 

(1) reduction of the Debenture 

conversion price from $42.42 to $21.00, and 
(il) amendment of Section 6.05 to 
allow DASA to sell, at any one time or from 
time to time, all or part of the computer 
systems, peripheral equipment (the "Equip¬ 
ment") and leases thereon (the "Leases") 

owned by DASA; j 

(b) an order declaring DASA’s March 9, 

1972 solicitation letter to the Debenture Holders 

(the "Solicitation Letter") void and repairing 

DASA to distribute a revised Solicitation Letter, . 

and 

S , (c) an order declaring DASA's February 29, j 

’’ 1972 annual meeting of stockholders void and reeulr- , 

? mg DASA to conduct a new meeting and to distribute | 

new proxy materials In connection therewith. i 

7. Plaintiffs sue Individually, and, additionally, 

„ . representatively and derivatively, and name 

purport to rc,u_<- I 


. U . 







i 


,as defendants, DASA, certain present and former officers j # 

and directors of DASA, the Bank, and DASA’s auditors, Arthur j 
Andersen & Co., althour.h, upon information and belief, only 
DASA, the Bank and Arthur Andersen & Co. have been served. j 

8. By Memorandum Opinion and Order filed May 8, 

1972 (the "Order") [Exhibit A submitted herewith], this 
Court (Motley, J.) denied plaintiffs' motion for an order 
preliminarily enjoining the countin- of Debenture Holders' 
consents to the amendment of the Indenture and stated (n.7) 
that "DASA is free to amend the indenture and consummate the 

sale _•• in so doinr, the Court concluded (n.5) that "many 

[of the items allegedly omitted from the Solicitation Letter] 
are more supposition and conclusion than fact, and that 
others are irrelevant, and hence immaterial, to the choice 

before the debenture holders." 

9. In accordance with the Order, I am Informed that 

a Second Supplemental Indenture was executed on May 15, 1972 
and the Kouinment and Leases were sold on June 1, 1972. 

10. On May 22, 1972 plaintiffs noticed an anneal 
from the Order to the United States Court of Anneals for 
the Second r: 1 rrul t.. on A,.runt 1'.. W, DASA moved to dis¬ 
miss plaintiffs' anpeal as moot and, by order dated Septem¬ 
ber 12, 1972 (Exhibit B submitted herewith), the Court of 
Appeals rranted DASA's motion and dismissed the anneal. Upon 
the oral argument of DASA's motion on Aurust 29, 1972, I am 
informed that Bradley R. Brewer, Eso., plaintiffs' attorney, 
declined the Court's offer to direct the District Court to 
set this action down for an immediate trial, assertinr that 
extensive discovery was required prior to trial. 











1]. My onU'r to :;1 jou cnur.r dated May 10, 19 f-, 
plaintiffs brourht on a motion tor a determination, Pursuant 

L Rule 53(c)(1) ami <?>. F « «» r, and Rule 1» or the 

Lvil Rules or this Court, mother or not this notion Is to 
L maintained os a class notion nod, If so, the membership 
or the Class. After extensive brleftne or the Issues raised 
plaintiffs' motion, n lenrtlr, hoartn- on October 2", l*>. 
and a pre-trial aor.fcrencc on January 15, ln 73, th,s Co,ll ' t 
|(0rlesa, J.) by endorsement dated January 15. 1?73 (RxhlhH 
lc submitted herewith,, deferred final determination of the 
Lotion until further discovery had been completed and further 
ipre-trlal liearlnrs had been held to narrow and eliminate 

I issues. 

12. Although no discovery was thereafter even 
(initiated, much less completed, on February SI. W3, 

I a 


Plaintiffs moved tnls Court for Partial summary .ludrmcnt An 

lesooct of Claims I and 5. In fact, although this action 

L boon pendlnr for nearly one year, no depositions have 

boon noticed and practically no other discovery has been 

Uurht by plaintiffs. Plaintiffs served lnterro-atorles 

upon BASA UhlCh were answered In wrltlnr or by documentary 

Iroductlon by becerber 1, 1575. Plaintiffs' attorney 

Lrlofly reviewed the proffered documents on Novo-1 or 23. 

i , , u v.YV-aml, to nv knowlodro, that has teen 

1972 and January , I'M '*■■> » 

I _ y. i 3 ffe « formal dlscovorv since the 

itho full extent of nl.ilntl ri.. 1 or 

(commencement of this action on March 30. 1572. Row olalot'ffs 
Lo refused an Immediate trial and who have made virtual' ' no 

' , every move for summary .ludrment C" thi 1 

'attempt to conduct ..lr.cov.i J , 

Laris or the unsubstantiated oonclusor, .Uef.tlons of the 

(complaint and demand the totally useless and wasteful resol 1- 

I t „Hna -'H.-t the 197' 

m-vir..- rr.r the Id? -1 annual rr'.-'tin > 

'citation of nrorlo:; ror t ie i 

Mannual K/*e tin- hr: he n hr-M. 







< 1 :i 1 f'i:■ .1 and 2 relntinr to 
I’ASA's 19(2 annual hoc- 1:In" 
have I '>i'u rendered woot bv 
tin.* hold Inc; of DAS A ’s 197 3 
{.p_mi.nl nootin". 

i 

i 

n. Cl.-lmr, 1 nnd 2 In the First Amended Comnlalnt 

relate solely to (!) the 19(2 Proxv Statement (Exhibit D 

jSuhrnl tl el he rev: J1 h ) and (11) the 1071 Annual Renort (Exhibit 

jh submitted herewith). The onlv business transacted at t;he 

|February 29 , 1972 annual noetinr of stockholders was the 

jelectlon of seven directors and the ratification o*' the 

[selection of Arthur Andersen 6 Co., indenendent nublic 
: 

'.accountants, as l-A'.A's auditors for the fiscal year endinr 
(October 11 , 1972. 

l't. On February 27, 197.1, DAS A held another 

I 

annual meet!nr. of stockholders and amain elected seven 
directors and ravVied the selection of Arthur Andersen & 

Co. as DASA’s auditors for the fiscal year endinr October 
pi. 1971. Copies of the notice of annual neetinr and nrox.y 
'Statement issued in connection with DASA’s February 27, 1973 
meetinr of stockholders and DASA's 1972 Annual Reoort (the 
"19(2 Annual Report") are submitted herewith as Exhibits 
F and (}. 

I'J • It is resneet. ful 1 v submitted that, the Is sues 

I 

Jraisod b;, plaint5 f:*» In reared. of the 1972 Proxy Statement 
l^nd 19(1 Annual Report, aside from bcinp cannletelv un- 
•meritorious, have been rendered moot by the holding of 
jDASA ’ n l fJ 73 annual rr.eetinp 1 ’or the purposes of transact! no 

l 

jni’ec isely the ;mr,c ruciness. 

1; 

(’annua L 1 i-eti rr-. 

I 


as was transacted at the 107 :> 







II 


I 



It''. 


t. it; resreel Till Tv further submitted that the; 


jrosol.1 citation i>«' proxies for the TO’/? animal moot. 1 nr will oh 
jti] alnt 1 ffi. now d- sand v.’onlil not--and could not — serve anv use- 

I 

^ful purpose m”* b^nofJt anyone concerned arid would nut DA3A to 

i 

jsubstantl al exp.-nse v.’lthout any resultant bcne r it to DA.SA, its 
s.tockhc j ders, plaintiff:; or the norr.onr, nlnintlffs nurnort to 
Ircnresent. 

Plaintiffs. ’ assertions that 
the 1972 Proxy fta foment con¬ 
tains false, decopclvc on mis¬ 
lead! nr st.si c : lontr. or oml 1 ons 
are cleno.nstt-sb 1 \> untrue. 

17. At the February ,?9, lb?? annual meeting of 
|DASA 1 s utockhc Idem the mr.ber of directors was fixed at seven! 
|and seven directors were elected to serve on the Boaro of Dl- 

j 

.rectors until the next annual mcetinr of stockholders, and the 
{selection of Arthur Andersen fc Co. as DASA’s auditors for 
jtl.e fiscal year endinr October 31, 1972 was ratified, ho 
other business cane before the meeting. The stockholders 
[were neither called unon to consider or act unon, nor was 
jthelr authorisation or approval roauired in respect of, anv 
other matters. 

18. Stockholder consideration and act Ionian to 
{the amendment o'* the Indenture and sale of the Eouinr.er.t and 

i 

1 

I Leases was not ro'iuirod by anv statute or regulation. 

Although plaintiffs assert that PA.'lA’s stockholders should 
have been rlvr an opportunity to annrove or di saonrove 
{the proposed rule (Memorandum of Lav: In Purport of Plaintiffs* 
Motion for Partial Summary Judement [hereinafter "PI. Pen."] 
p.20), no authority, statutory or ethorwi so, is. presort :t 
In support of ’dv’t assertion. 
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hared unon the erroncom; ari l unsupported 


Inromlrc the' the plockholderr. should have been riven an onpor- 
it.unity to approve or* di rapprove the sale of the Eoulnmont 
and Lenses, plaintiffs have proceeded to fabricate a denon- 
istrnMy cmn *ou:; critique of the 197? Proxy Statement. 

20. 'i'hc 1977 ’’rox.v Statement, which war. submitted 
:to and revi<--.vd and cleared i>v, the Securl 4 les and Exchange 
Commission before bclnr sent, to I'ASA’s stockholders, conforms 
• in all respects: to the requirements of Section 1 J ) of the 
Securities llxchr.nr.o Act of 19l'i and Herniation 1 hA prom.ul- 
if'ated thereunder when jurtqed, as it proper! y should be, in 

1 irnt of tie. matters beinr presented to the stockholders for 
consideration and action (i.e. election of directors and 
(ratification of the selection of auditors). 

21. The absurdity of Plaintiffs' misrulded 
attempt (a to Judre the 1972 Proxy Statement ar. if stock¬ 
holder approval of the sale of the Equipment and l eases 
was required by law and (b) to compare the 1977 Proxy 
Statement to the Solicitation better to Debenture Holders 
(Exhibit H sulritted herewith) whose consent to the sale was 
reoulrod by tr.e terms of the Indenture, undoubtedly will not 
lescare the Court's attention. Moreover, as will he”e 1 na r ter 
appear, earn and every criticism by plaintiffs .*f the 1977 
Proxy State,.out and 1971 Annual Henort are proved to be 

i : erroneour by tho.no documents themselves and DASA's certified 


•financial statements for its fiscal year ended October 31, 

i 

jl97P. Plaint" H's' crit icisms are hereinafter d 1 rscusnod. 

Of. Although not r'*nuirec! by any statute or reru- 

i 

iiatlon. for „h_* Inform.ation of the r.toekhn 1 rierr., the 1177 
i 

•Proxy State-..-»it contained five dose, ipi.ive paragraphs re- 

i 

Hat' n - to the '..ale of the Equlement and Leases. See Ex. D, 


jpp. 6-7. 



















23. Plaintiff':, contend Mi it the descri ntion of 
•the sale o'* the- Jinn 1 puenb and Denso? should have* appeared 
with hcadini's at an earlier place In the l n 7? Proxy State¬ 
ment. (PI. lion, p. 1 ( *) Thun, plaintiffs would apparently 
[reverse the priority riven to the disclosure reouired by the 

i 

nroxy ruler, in connection with th" natter? to he acted unon 
.at the '.•’ehriiarv 2b, 1072 meet. 1 nr and replace it with an cx- 
'haustive presentation of facts having nothlnr whatsoever to 

I 

'jdo with the business to be conducted at the mectinr. It is 

|i 

jrespectfully submitted that viewed In the context of the 

.natters to be considered by the stockholders on February P.9, 

|197 P, the description of the proposed sale was pronerly placed 
! 

jand sufficiently, responsibly and reasonably presented in the 


i;l97S' Proxy Statement, plaintiffs' editorial comments notwith¬ 


standing 


2^1. Plaintiffs also a! lope that the statement 


jlappearinr in the last paragraph o° the description of the 


(•proposed sale that the 'need for worlcinr capital would be 

satisfied for the foreseeable future if the sale of the 

{computer systems ... is consummated" is either completely 

* 

'false or purposely anbiruons. (Pi. Mem. d. 10) This is 
demonstrably untrue. Plaintiffs lave presented no e vidence 


jjthat DA.SA had after the sal° or now has or will-'have any 

Vrorkinr capital problems and thus have no basis to challenge 
i 

jtho statom.cuit. On the contrary, as appears in DASA's 1072 
([Annual Report (fix. G), during its fiscal year ended October 31 


ji 9 72, DAS A 1 s_ wo rV: :ln •* _c r 


capital situation improved dramaticallv— 


ijf'r on a ne-a'. Ive rati o t o a positive ratio of almo st three-to- 

it 

Thu?-, 1>'A * s cei’tl fled finanr i al statement.. • contained 


|)' n th'* 1.972 Annual Report show that 


i! 






I 


(n) On O.’tolu v -n t VI71 DASA had total 


i current a:.: ct.s of ? ; i, 302,021 and total current 

11 al l 1i cl or. or :• '>, 0 ",7, ’ t r , for a not__work 1 nr 

capital deficit of ‘ 7 ' ■,1 f !, (Ex. 0, np. 6-7); and 
I 

(b) On 0c1f'i f - ’ SI, l c >72 DASA had total 
current, assets of * 3, fb'6, oBl and total current 
11a b .1 ] l.t.1 e r of 1,31 b, ‘w'.h f o r a nrd^ work I n m 
carltal surplus of $9 , r ;?0 , 2 16 (Ex. C, nn . 6-7). 

Moreover, havin'’ eliminated substantial amount!’ of corporate 
[indebtedness, and the conseouent Interest charges, with the 
•proceeds of tb.e rale of tho Kouioment and Leaner, the certi- 
jfled financial statements also show that DASA’s operations 
have become profitable (Ex. 0, p.B), so that working canital 
'can be produced directly from operations. Thus, the statement 
jthat the "need for v/orkinm capital would be satisfied for the 
[foreseeable future" has proved true, and plaintiffs' totally 
(unsupported claim to the contrary cannot rebut tho positive 

I 

proof set forth in DASA' r. certified financial statements. 

?. r j. Plaint iffs next charre that the 1072 r, roxy 
Statement omitted any explanation of the importance of the 

r* 

taronosed rale to DASA and its mapnitude in terms of the nor- 
!' ‘ 

'centare of IAEA's assets involved (r). r.em. r.?h) Amain, 

i 

(till: is .lur.t not :.o. V!ie 1 *.'72 "roxy St.at. cr n n1; Cp. 7 ) 

\ 

'■state:!: 

"The cot: nut» ' system. ’ to ho sold 
had a rs t horn va.!».<• c.f C- 2 ,309 ,P00 on 
January 10, .l“>7< re.-resent Inr approxi¬ 
mately 19" of the bsok value of the 
Company's total asr.r *.s... " 

{i’hun, there can be no doubt that the mernitude of the pro- 

j'por.ed transactic.-n in terms, of tlw* hook value and norcentare 

df DAflA ' s assets involve.! \:n clearly disclosed. The 1972 
i 

Vi’u/’’ r.U'Lr- nit, (p..7) alr.o stated: 
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I 


. . .11 s.n 1 e 1 not, consummat e! 

It til fhl. Ik nee 11 *y l’or the Company 
t f borrvi; *»•!»!At. J c.r* .1 funds. At, present 
b'oi'.o.:ny ha.. i • i !e m-.i arrnnr.O’ien in; 

l'rif nticl, addl t lev i*i ) 1v)";’ovjJ iut:; and t.hoi'o 
('an be no ssnranee that the Company 
w 1 liavo the at 1 1 1 ty t o mire any such 
bo”T»OV/J Ilf. " 

Plaintiffs, uniquely untenable position ir, hi^Mi rhted by their! 
assertion of the Import anor of t he rale which t.hese very 
nla Int I I‘l a : otnlil t.o tornedo, and their claim that PAD.A failed; 
jto disclose U:; importance. Put the 107? Proxy Statement 
itself be 1.. s p '.a 1 nti f rr. ' unr.u. norted assert i ons . 

? . Plaintiffs nlr.c allere that PAS/, improperly 
failed (a', to inform the stockholders that PAPA intended to 
reduce the '■•■bent ure conversion price to encoerarc Pebcnture 
Holders to ■ onsent. to the sale of the Equipment and Leases, 

(h) co dirclose the dilutive effect, of such proposed 
-reduction. l<-) to explain whether such dilution would be in 
ithr best interests of the stockholders and DAPA end (d) to 
describe lot the new conversion price would be determined 
(PI. Mem. op. One- -i.-a'n plaintiffs do not point to 

lany status > or regulation renul rln«- disclosure of the pro- 
jposed Debenture conversion price reduction or a discourse on 
its effect in the Proxy r.t»t«mont. 

l! r, n December ]p > 1971 t nADA's Pn^-l of Di¬ 

rectors ha 1 tentatively poured t.h.e nev; conversion. Price at 
j$32.00. T an in ferried that or: January ?i|, 197?, DARA's common 
toclc war. trad' n ,r in the over-the-counter market at arnroxl - ; 

jpateiy 95.ca a share. Accordlnrlv as a practical matter, thert- 

Was no pear ll I .! 1 1 of n r ” rush to convert the ‘ > r-n> v.v-.^ c~ 

’ ‘ I 

ftre Intore ~ be - r"rv', .Into DA.CA's common stool b-iv 1 no. a 

j i . j 

fraction o. .he value of th° Debentures. ! 

??. Aside from the fact that DAfA’r, stockholders 
not. re-.aired to, and were not. bein'* called unon to. 
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'"trprnvo or the sale of the Kunl unont and 

i 

i, on and the roducl. i on in the ’Vln^liirp conversion prior, 

it,ho margin between the >'•!/?.00 conversion nrlcc contemplated 

I 

!g M January ?A, 1072 ant? the market nrlce of 11ASA coanon 
j 1 - 00 * 1 : op. that date was so rrcat ar. to rentier the matter 
j complete ! v 1 m al evl a 1 t.o liAf.A'o sl oe'hold.-rs. 

an, rialntin':-. furl.her assort that the 1077 Proxy 

i 

Statement on't ted any re fore nee to the possible conflict of 

i 

'interest on the nart of DASA's officers and directors who 

I 

jovaied common stock In nart Id ratin'- in the determination of 
'the new Debenture conversion nrlce. Plaintiffs' assertion 

i 

» 

|'is erroneous for several reasons: 

I 

(a) First, as hereinbefore discussed, not onlv 
1 was the reduction in the Debenture conversion r-ri.ee 

i 

I immaterial to the stockholders in resoect of any 

I 

i 

possible dil ative effect on sti ck'nolrVrs' eoultv, 
because of the tremendous dlsnsrilv in the proposed 

i 

i new conversion price and the market nrice of the common 
i 

stock, but, since stockholder action was neither re¬ 
quired nor requested In resneet of the sale of equip¬ 
ment and lcar.es and the reduction in the Debenture 

! 

i conversion price, a lengthy eynlaept. 1 on to the 

I; Stockholm .v. of al l of the ir ui i cations postal ni nr 

to those matters was not warranted. T.n fact, the very 

l' 

purpose of the proxy rules would be defeated by in¬ 
cluding in a proxy statement voluminous details of 

i 

transact. 1 ons , and particularly who-o consent to those 

I 

'! transact 1 one Is ho' beinr soli c ' ;rd . 

(I.) fkc-vv!, there was no such conflict of interest 
Die of: i ecu. and director.* of U/.rtA uld have an obliga¬ 
tion 1.0 h\ and 11:-. s.tc-kh_el_‘_' i r to nrevent corporate 
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waste by unduly d 1 lut. A n>-. stockholders' equity. That 
obligation war, neither diminished nor Increased by the 
fact that officers and directors nay have owned stock 
In DAT. A. II Is a cor non practice (and In cone .Juris¬ 
dictions even a requirement) that directors a 
corporation own stock in the corporation. The nurpo.se 
of this practice (or requirement) Is to more closely 
identify the interests of the directors with those of 
the stockholders. Thus, stock ownership by officers 
and directors does not rive rise to a conflict between 
the officers and directors and the stockholders, but 
in fact, tends to achieve eiract.lv the opposite result. 

(c) Third, the proxy rules specifically state 

that officers and directors interested in a transaction 

to which the issuer is to be a party need not disclose 

any Interest of any such person in the transaction 

arising "solely from the ownership of securities of the 

issuer and the specified rerrer receives no extra or 

special benefit not shared on s pro rata basis by all 

holders of securities of the class." (Instruction 2(d) 

. •# 

to Item 7(f) Schedule l^A.) 

(d) Fourth, the ohl 5 ration of o r f 1 cp'-s and 


di rectorr to protect stockholders' eouitv does r.ot nean 
that the correlation :;av not enter into a transaction 
havin’- a possible dilutive effect for a fair considera¬ 
tion. Such a transaction mirht include the issuance of 
additional stock or stock pure)ace rirhts or warrants 
or scour'tlor convertible into >lock or, as here, re¬ 
duction In the conversion nrlc.a, hut such reduction was 
made in consideration for the consent by the lobonture 
Hol lers to the sale of the K nilnp'ont and Leases. Plain 
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I. 

I! 


t j ffr; hav* not oonk>*r. sod that; the consideration received) 
by DAf-A f or 1.1 it' redact1 on In the cnnv<'”r.jnn price* was 
in any v:ay unfair. Tlmr,, it cannot bo said that; such 
redact Ion was not In the; host interests of the stock¬ 
holders in the context, o° the transaction in resncct of 
v.’hich such reduction was made. 

(e) K1f1.lt, plaint I rfs h 've heretofore contended 
that the officers nut directors of DAB A did not rive 
due consi deration to the Debenture Holders in deter¬ 
mining the not; conversion price. Thus, nlalntiffs 
have contended that DASA's officers and directors 
represented the interests of the stockholders in the 
determination of the nev: conversion price of the 
Debentures. But nl p.1 nt 1 ffn ’ present motion for summary 
,1 udrawnt appears to he* mad<- on behal f of the stock¬ 
holders, if it is made on behalf of anyone (although 
the question of plaintiffs' ri^ht to represent the 
stockholders is sub ,1u d tee). Thus, on this motion 
plaintiffs can hardlv he heard to complain that officers 
and directors did not; disclose to the stockholders that 

r* 

the officers and directors were representin' 1 * their 
interer ts, as required l>y law. In a transaction with 
creditors of the corporation. 
n’covar, as arrears In the Memorandum of haw submitted 


! 

.herev.'l th, 

(| 

i and dl reel 

j'duties to 
! 


plaintiffs novel proposition that DASA's officers 
O'-*:*, wore In a position of notifJ 1 ctiir fldticiarv 

| 

the stockholders and Debenture Holders in determinin 


;.n rediKs i convor. 

M 

! nor; 11.1 * ■" ! v re f u i,* 
I 

r*( r.pecl fu 1 Ly r.u! ; 


.ion nr’ce 
1 I v the 
*1;tr i tin 


1net on.lv unsupoortable , but is 
ar el 1 e ik. i* anthorl 1.1 or. . It is 
* plaintiffs' die in re tv rous attempt 


to confect a conflict of int<»rc*t. as an attack on the 1 ') 7.1 

li 

i» 


i'Vo>*y f.l frit underscores the total lack of norit in 
• i>. ! :i i nt 1 ff;,' r,id, ' on. 



























il 


rcnvlr.t election or c rr i <y.. ; ml »\ifc l O e«*ifc J.on of tho seloc- 
•t.1 on o;' wOv:*s. ’i’ll" Ik t . n! Holders, on the other hand, 

ji.vre t'chi" if iv:o:.i to erv -i n 1 t.o the sale of nanotn and 
■ were entitled to considerably more da to. upon which to make 
their decision. 

3?. The I 1 7 ? Proxy Statement must be vlevied in the 

context, e’’ i.. it. tern t <> be nres.enl rd to tho stockhol dorr, on 

ifebrua: v 1^72 — the e* cot ion of directors and the rati- j 

! 

‘fication of selection of and iter:*, -- and not in tho context • 


of matters which olcintl f :V. erroneously assert should have 


(been presented. It is respectfully submitted that when prop- i 

i i 

: crly judrod ip the context of r utters before tho stockholders j 

•and areinst the rooulrer.en's of the applicable statutes and i 

l 

:rr,yu3at 1 on:., end ?.pi>roprlate : l andards e r reasonableness and ! 
materiality, the 1972 Pro/;, .Statement fully and fairly dis- j 

1 j 

'closes all matters required to be disclosed. 1 

t 

Plaintiffs* assertions that the 1971 } 

Annual Report contains anv false, j 

deceptive o" : .is] on dim* ntatementr. or 
orriJ r.nl ors are erroneous and, in addl- , 

tlM;, do not a1 lore any claim under j 

Ked< I’.ai lav;. ____ 

33. Plaintiffs' criticism o r the 1971 Annual Re- 

t 

Port rests solely unon (a) an alleyodlv misleading ohrase , 

i | 

cor.tai r.r d in Rio: '"’d A. ;d ! chi rr's nine narr ,iTr ’n h President ' s. • 

* 

I loss a re and (1.) the rlleec ;i v docontlve renrer.ent «t1on of the ' 

existence of an intangible as: et valued at $1.9 million on 

i • 

NASA's balance sheets. As. will hereinafter appear, both 

I 

criticises, are wholly without me "It. 

I 

3<i. The i'tcs Id at' j Ti.-r.s.aee (Rx. R, n.l) In r.rrt 


: r. t.at r ‘ 


''iivon l h.)>:-dj r uuired to far" the 

above v..pl innod V t lenities dun* nr 11. 
print **1 s to i year-, tho i inanetel position 
nf our ' ‘ ir.v h bf on, rn'tif the less, s. If¬ 
ni f. nnt I • i’ «>* :»•»• u. I'ur’n" '‘i/l. Col por.'it* 
1 iru vo-:--.. ;; U.o* i by -•e v v than r ..f 

!• I ! i ‘ ..i; ’ i j:*s . 
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the 1972 organization mooting on 2/29/72 to fix tho proposed now 
debenture conversion price at $21. That director was Ernest T. 










T 


The* (tutted .1 ;nii'u;ii-i: ir. clear mil utvmbImuons. Thun, the 
affidavit of Hi eh:; t*d A. Reicht"”, sworn to the 7t.h day 
of April, 197?, submitted in opposition t.o plaintiffs' 
motion for a inv 11 ml nary In.Iuncl.ion stated (.'??): 


"In Pararrranh (f)(b) of fie con¬ 
i'! I a i nt, v: 1th re fe ren ' e t o mv s. t a tonen 1. 
that durlnr the fiscal .’ear enferi October 
'll, lO'/l the Plrv’nel; 1 position of NAHA 
had heen si mn 1 fi cant ■ innroved, nla In¬ 
ti ff:> at term t to r,ul at' tut.e their unin¬ 
formed onir.lon that this was not true. 

My_ st•-*tement was bar.* ri cn th rt faetn that 

durine t.he _f I r. c: 1 yea r ended October TT 
3 97 1 . in r;*i te of t*v •>* nv nrol lens *‘ased 
by 1 '/.HA , total corner, *-e indebtedness ’.n:; 
reduced by more than "a’mOOTor'TiT 1 ' " 

(c irn ;2 a r, i z a d cl e >0 


39.' Moreover, plaintiffs' attornnt to remove the 
statement from its nroner context by completely 1mori nr 
Mr. Rcichter's lengthy discussion of "the above-mentioned 
.difficulties durinr* the past fiscal year" which preceded his 
istatement that NASA's financial' monition had significantly 
improved. The utter worthlessness of plaintiffs' assertion 
is completely established when that statement is read in the 
context of the entire President's Mensaro (Ex. E, p. 1) and 
{the accompanying financial statements, v.’hich clearly shot-; the 
’difficulties" which plaintiffs innoro. 

3C. The utter futility of nlaintiffs' strained 
attempt to establish a claim of falsity throurV Ustortlon 
jof a sinr.lc nhrase in the nine naramranh Presi dent' 5 

i 

Message ir. readi Ly anparent. hi t even more importantly, as 

i 

appears in the 1971 Annual Report, NASA's financial position 

i 

Uid indeed improve in 1971 by a tmre than $9. m millicn ro¬ 


ll 


Auction in cie-ncrste indebtc 


Thus, NAHA's certified 


financial state' ’-nts ( v x. K, n. r ) show that - 

(a) f!n^ October 1 , 1 aye t t: 1 ic sun of 
NAMA's total current liabilities (43,‘>\3,9'5<l) 
and ) onr'-t*.*r*::i d-d i (.' r , -{0(9 , A-’: 1 " ) was 
■?17,a'ih,?09; and 


the debenture ho 


* • | 

lolders were in conflict on the mat.ter of an ap- 
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I 


(b) Oil Orj 'U_,_1''71, i.he run of 

DASAi':* total I'ui'ivnt 1 J.ab.1 1111 es ( $ 3 , 037 , 9/19 ) 
an;l lony-teru debt ($7 ,1 ') f >, Adi) was $ 1 ?, 1 o l\ , n] Q. 
37- IMal ill! rrs al:-o allure that NASA n.Isrcpre- 
j.scwited Us as cots by including in Ur. balance about an 

I 

arret valued at ■; 1 . r > nil 1.1 on dollars (PI. Mum. n.17). 

Orna brain, thin !.iurl not correct. PA:‘A liar, runcatcdly 
advl rod Ur stockholders that the $1.1 nil 11 on asset was an 
1 nt.inrjt 1 o arret represent!nr the nrorent and future earning 
capacity of Cybcr-tronl cr, Inc. ("CTl' 1 ) and its norsonnol. 

33. NASA's consolj da Led balance sheet as of 
October 31 , 1970 rmcarlnr on rare 10 of PA.IA's 1070 Annual 
Hurert (Exhibit .1 aub.nltied herewith) stated that the 
|$1,900,000 arret represented "EXCESS 0 ^ PE'-CHASE prick OVER 
lE/i' ASSETS ACOrIHED" and referred to Note i to the finan¬ 
cial statements, which Note clearly explained Ur. derivation 
and nature. 

39. The introductory portion o° the 1970 Annual 

deport also stated in part (p. 3 ) as follows: 

"Or. the date of the rrerrer of CTT, he 
excess of purchase nrice over the under¬ 
lyin'- book value of assets ncouU-rd was 
$8,339,900, and such arount to>*< t> er with 
cost:- and exnenr.es associated with the 
r.er-er amount 1 nr- to '1 ,1 r.nn ro o’-i-i- 
nally ;•.<•*. un on the lord's of th • com 
ar (loony. 1 1 ) . At yp'^-civl vc-t" mat,:i w'vnrii. 

yIt;.' -TP .in'"il. \nt.rn~ • 1 <' .•'■ r.pi 1,0 iff. id. •• ,'fne 
wb_ot_’-rr'_ ;ui • urv ent rhoiT 1 rf’V..'7,T’’N~'on" 
the I : ; r- va ! nr "o': v >7e liood'• ‘ 1 'T ';*rn- 

si dr-r' nr :.he_ futueu es’-ni o'- caned cv < 

pTl_a>r ! . Us other_l_r 1 i -i ri" 11 ]< -, s , a vatu-' of 

h.r been r-dnpV'e'r." TThf” 
cu rr ent'' vTf]7fe_"o'f~'thr C'U tc.fHtVi '1 vhis 
resolved in r< cha' r‘•’«.-o’:'V‘o’ r ‘ ~t hi ~c "ftr r. 

! Goodwill in Idle urp- c’.$1 9 ?‘J .000 . " 

(Irnaha.. Is added) 

I 

An. Vu cot 1 :■ . 11 da' *•«! lalnnc- :d -..■•t as of October 

1 

,11, 197.1 .v-nonri:! In J'AT.A’f* l c »71 Annurl D».*nort (Ex. 1 ‘., n.A) 


of the problem that had arisen over t*h*» proposed new conversion 




II 


I 


i 



j:>t;itc(i ti.nt tho Cl.r,00,000 .inset rrnrcaentrd "Kxe.ena of Pur . 

t hrr -' : rv]co r - ycv 1U:i Ar.s:c-l.r A,-n„irvl" n„d referred 1.0 
jjl.'otc:; 1 and > In the f; nuuol al r t?iien.... ri t .... 

Hot: a 1 reads In part ns foil own: 

"Manarr-^nt anticipator, .that tho onnortunltv 

to nelJ or lease and Install MACTCAI.L^ on 
n ci3root birds In the? United Stit.o-, rill 
account for an lucre?,r.1ri«* port Ion of tho 
Gonr.am* ’« hunt In tho future; however 

V ' * - 'PA. }' P r ' 1 1 ' r ‘ : ' that tho jiuooons of’ 

'rrr^ “la jjonlftnvnVunoh 
A 1 ?‘J 1 't/J-?. •'■ 'J.rotho * nonMcftr^vVf- 

-• 1 17’ r- - Ynareme n t ‘Tir t.hor 

o.n nc ihuos that its T*1 o 1 -} service oi’^nlzn- 

ri° n s 'V 0 utilized In connect3on with this 
nov. d rocc sales rrorran ns vas.ll as with tho 
oxlsi.in-* unit record oouinrxnt activities. 

In tho opinion or nanareno-t ?oid tho Corranv's 
Boarn of Directors, tho n-ainln* T-xcoss of 
Purch.a.so Pn t o Over I'ot Assets Acquired' con- 
tlnuor. to have a value or tl.hOO.OOO because 
os t.icso and other consj derations. " (F.smhnsir. 

I ct, r A f U i '\j 

J<1 - Thur '‘ i1: h aa repeatedly teen nade crystal 
.dear to the stc ckholders that t ho Cl , 500,010 as set Is 

j-- — t based uoon the orient and future 

jcarnlnr. capacity of tho assets and personnel nenutrod frorr. 

jhll and, nlalntiffs to the contrary notwithstanding, It is 

respectfully subnl ttod that one need not he a trained 

jfinanclal analyst to understand that r, Sf n- e . The "fact that 

jpASA’s auditors h1r.hli‘ditod the nature of this asset in their 

Report (ICx. K) neither no nto» its ej.i stance nor affects the 

jUir.clor.uro made by DAS A ns to Its nature as aforesaid. That 

{{report, simply n In tod, points out to the reader that realign- 
| 

jjfirin of the ass set is eontinyent upon the carninr. capacity of 

!:' 1 ' a;::yt " f.nd ncrr.onn-'l to which It portal ns, which is 

I*-?: •.'•".tithe nor-.* <i i sc 1 ess ire made by DA.3 A in tho financial 




II .... r .. 

” • vO ••over, as. -no ears, in the Morion-- -dun of I,av 

i 

P"i)*i. t'.ed J if r*i. v. i 1 \, n l-int 1 r**:; ».',v mil allo'-ed any 
jiin ” •don.-i I . v.; with rc:r-•<•:{. t.r» f.io Annual Rr-i o-’t , slri-c 


II 







; the Aiu in 1 Report riot part of PARA's proxy solicitInr; 


'materials r>nfl, acer vdiivl v , !s not. subject to attack under 
Portion lA of the c ^ e. u 1 • i t i e s Kxohan' ,, e Act of IR?*!. 


The Mol : of_ Mceuented 

It 1r, not. clear whom olaintiffs aj*o ouroort.lnr 
to represent on thlr notion, "’hr so-called Rrovnln'i Pohen- 
Jturo Holders’ Commlntee ins no standinr to attack the 1Q7 :> 

t 

i Proxy Rt a tenant. or the 1971 Annual Resort; nor do anv of 4 ts 


!!constituent men.hcr:. who do not own stock of PARA. And the 


• one member of the so-called Committee who does own stock can 
ilhardlv claim to represent the interests of PARA's stock¬ 


holders, h-avinr allied himself with the so-called Committee- 


.which has pursued a course of conduct designed to harass PARA 
! 

and will eh has heen clearly shown to be detrimental to its best 
interests and the sect interests of all of its security holders 
ill!. First, th-’ so-called Committee has unsuccess¬ 
fully attempted to block the sale by PARA of the Kquinnent 
and Leases while admitting that: the sale was important to PARA! 
and in its best interests, and which, as shown by DARA's serti!- 

jfied financial statements, has achieved the desired, result of 
l 

'eliminatin'' PARA's work Inf* capital orohlems. 

'I r j. .Reco' 1, as Judre Motley concluded (Mx. A, n 7) 


Inl.a 5 nt 1 ffs anna rent iv commenced this litigation to force a 


reduction in the conversion Price of the Debentures to a 
I'firure which would result in a sirnificant dilution in the 
'equity of the very stockholders on who.se behalf this mot < or: 

Ills apparently made. 

I\f. , Mow, 1 he r.o-ca ' !< d Conn’ ft < <• d« 


•:,is that 


It 


InARA h 


•i o-.ren-l -a mi’ stavitV-l .amount o" funds for 


l 


; trv: co:.r« loir 1 v us -less act. of rcnoi id tine proxies '’or the 1 »7 
lannwul nml-nr. .Riper ulalnU'Ts have not, anl cannot, a lie re 


.f.af an. ono n s l.< .*p dewared b,v any <>f the f rnnrrn*; 5 on:: n 
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which they complain, they appear to mko ouch demand out or 

I 

Jder.pemtl on--..-lthout any r.howl jv. of how it can possibly 
|benefit anyone. 

A7. It liar; not yet been determined whom plaintiffs 

j 

;represent In thin action, but the r act that plaintiffs seek 
jto have PAS/ waste Its assets maker, clear that, In fact, 
jthoy are iv'pn-Mcnl.Ini' the best inl.erer.tr, of no one. 

A8. It Is annarent from the foreroln'* that plain¬ 
tiffs’ attaeks on the 1078 Proxy Statement and 1071 Annual 
(Report are made solely for the purpose of harassing PASA 
'and cannot he sustained, irrespective of the fact that rlain- 

i 

jtiffs have not. even attempted to support those attacks with 

i 

'any evidence —which plaintiff have not oven souchl. by dis- 


i' covery. 


AO. PARA has been forced to incur a substantial 


expense In the defense o° this unjustified litigation. The^e 

can be no valid purnose for havin'" to expend any further time 

.or funds in the defense o r the proxy materials for the 107 ? 

(annual meet, in" or the 1071 Annual Renort. 

[10. Ror the forer'oinr reasons, it is rer.pectfullv 

(submitted that plaintiffs' notion for partial summary Judr- 
1 

Iraent should pc denied in all respects, and DASA'r. cross- 

jmetion for partial summary Judi-rynt should be ryanted in all 

! 

.respects. 


51. It. is also respectfully submitted th? t because 
(a) plaintiff: - ' purported representation of the Debenture 

1 

I 

Holders has been overwhelminrlv rejected by them, after hav- 
: In'* boon In'c mod of nlalnti r t‘s' claims and objectives (see 

II 

'Tlx. A, iy., (b) nl a • nti ffs commenced this 3 J1.1 -cr.t 1 on 

ji 

j'solely t.o achieve the col 1 ate re 1 purpose of forcinr DARA to 
j.reduce to • conversion price of the Debentures (see "lx. A, 

i; 

in. 7 ) a:r! (<•) plaintiffs have demonstrated their antagonism 


-.’1 - 
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to t'n* .1 •it.f t.:* of iVCJA on l r«. 11 c v It.: - . urciiT*:! 
i• I.■» 1 ni T!*.;' Hu’li' !•’-! Motaon, not* iv'ii tlJU' boforc 
shoulu 1 1 c; cicrite-.l In rvl ’ " f • r . t * r- o t:: ?. 


0 


/ 


S'. a. , 

I . !•’. i rli;H’ I 1 > : Vilr 


Sworn to bo rove :no th 1 " 
//■/ f 

! i ay of Tim'd), 3 973. 


. ) •' « v. ’ 'v- i. 


Not ary I'uUl c 


v k-’ i: 


tv holdcrr., 
thlr. Court, 
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72 CIV. 1332 
T.P.G. 


UJJTn'C-n C'n^'T'r'C COURT 

SOUTHERN DISTRICT OF NEW YORK 


BROWNING DEBENTURE HOLDERS’ 
COMMITTEE, et al., 

Plaintiffs, 


-against- 


DASA CORPORATION, et al.. 

Defendants. 

-- 

Plaintiffs’ Statement Pursuant to 
Rule 9(g) of the General Rules of 
the United States District Court 
for the Southern District of New 
York and Rule 56 of the Federal 
Rules of Civil Procedure. _ 

Plaintiffs submit that there is no genuine issue to be 
tried with respect to each of the following material facts and 
that each such fact exists for purposes of this action without 
substantial controversy: 

A - Dasa Corp. - 1972 Proxy Materials 
• (1) On or about January 24, 1972, defendant DASA Corpor¬ 

ation ("DASA") sent or caused to be sent to holders of record 
of its Common Stock (the "stockholders") as oi the :lose of 
business on January 14 , 1972, in connection with DAS.V s 1972 
Annual Meeting of Stockholders each of the following documents 
(hereinafter sometimes referred-to collectively as the "proxy 
materials," true copies of which have been heretofore filed with 


the court): 


(a) a Notice of Annual Meeting of stockholders 
dated January 24, 1972, and subscribed "By Order 
of the Board of Directors, Alma M. Smith, Assistant 
Clerk" (the "notice of annual meeting"); 
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(b) a document entitled "PROXY STATEMENT - DASA 
CORPORATION - ANNUAL MEETING - February 29, 1972," 
dated January 24, 1972, and signed "By Order of 
the Board of Directors, RICHARD A. REICHTER, 
President " (the "proxy statement"); 

(c) a form of proxy to be signed by the stockholder 
(the "proxy"); and 

(d) a document entitled, "DASA - ANNUAL REPORT - 
1971" (the "1971 annual report"). 

(2) The notice of annual meeting and the proxy statement 
were drafted for DASA by its General Counsel,Jacobs, Persinger 
and Parker ("JP&P"), who consulted from time-to-time in the 
drafting thereof with various other persons, including officers 

of DASA. 

(3) Within JP&P, work on the proxy statement was begun 
by Martin S. Wagner ("Wagner"), an attorney associated with JP&P, 
in November of 1971. Wagner devoted more time than any other at¬ 
torney of JP&P to drafting of the proxy statement and did most of 
the work involved in such drafting. 

(4) Under date of 1/27/72, Wagner wrote to Martin Lewis, 
Esq., of Investors Diversified Services, Inc., in Minneapolis, 
Minnesota enclosing final proxy materials for DASA's 1972 annual 


meeting 


(5) On 2/10/72, the law firm of Maull & Soeiro ("M&S, 


then counsel for the parties who later became the plaintiffs 
herein) sent a letter bearing that date to the Corporate Trust 
Department of The Bank of New York (the "bank"), a defendant 
herein, with carbon copies to DASA, JP&P and the Securities and 
Exchange Commission (the "SEC" or the "Commission ). A true copy 
of that letter is attached hereto. On or about 2/16/72, M&S 
sent a revision of its letter dated 2/10/72 to the same recipients 
(True copy attached.) 
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(6) On 2/16/72 and 2/23/72 , the iaw firm of 01m, 

Murphy, Manuel & Lynch ("OMM&L") sent a letter to M&S bearing 
that date, copies of which are attached hereto. 

B - Proposed Proxy Statement of REB to DASA Stockholders . 

(7) On 2/26/72, M&.S sent a letter bearing that date to 
the SEC, enclosing for review and comments by the Commission staff 
a proposed "Proxy Statement of Roy E. Brewer" ("REB") for dis¬ 
tribution to the stockholders of DASA in connection with its 

1972 annual meeting. (Copies attached.) On that date, a copy 
of that letter and the REB proxy statement were delivered to 
JP&P and to DASA. 

(8) A copy of the REB proxy statement was delivered 
personally to every member of DASA's board of directors prior 
to the DASA 1972 annual meeting held on 2/29/72. 

(9) The contents of the REB proxy statement were 

referred-to and discussed by Bradley R. Brewer, an attorney for 

the plaintiffs herein, during a presentation made by him to the 

organization meeting of DASA's board following the 1972 annual 

meeting. During that meeting, all members of the board present 

indicated to Mr. Brewer that they had received a copy of the 

■» 

REB proxy statement prior to the annual meeting. 

(10) On 3/7/72, M&S sent a letter to the SEC in the 
form attached hereto setting forth the "factual background" 
of the REB proxy statement. 

C - The Dasa March 9 Letter to Debenture Holders. 

(11) On or about 3/9/72, DASA sent a letter bearing that 
date to th? holders of its 6% Convertible Subordinated Debentures 
due July 1, 1987 (the "March 9 letter" or the "solicitation 
letter"; the "debenture holders"; and the "debentures," respec¬ 
tively) . A true copy thereof has been filed previously with the 
court. 
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(12) On 3/9/72, M&S sent a letter to the SEC enclosing 
a proposed form of proxy and proxy statement of the Browning 
Debenture Holders' Committee "with respect to the proposed 
Meeting of holders of" the debentures. (Copy of cover letter 
attached.) 

(13) On 3/16/72, M&S mailed to DASA by certified mail 
a letter demanding that a statement in the form attached be in¬ 
cluded in DASA's proxy statement to the debenture holders. 

(14) When M&S sent its letters dated 3/9/72 and 3/16/72, 
it was not aware that the DASA March 9 letter had been sent to 
the debenture holders. 

D - Proposed Browning Committee Proxy Statement to Debenture 

Holders. 

(15) On 3/18/72, M&S sent to the SEC a revision bearing 
that date of the proposed Browning Committee proxy statement for 
the debenture holders. (Copy of letter and enclosure attached.) 

(16) On 3/19/72, M&S sent to DASA a letter demanding a 
prompt response to its letter dated 3/16/72 and stating that a 
copy of the March 9 solicitation letter to the debenture holders 
was not sent to Bradley R. Brewer, of counsel to M&S, despite 

,-r 

the fact that he was listed twice on the records of DASA as a 
holder of the debentures. (Copy attached.) 

(17) On 3/17/72, OMM&L sent a letter bearing that date 
to M&S. (Copy attached.) 

(18) On 3/21/72, M&S sent a letter bearing that date 
to the bank. (Copy attached.) 

(19) On 3/23/72, M&S sent a letter bearing that date to 
the bank. (Copy attached.) 

(20) On or about 4/21/72, DASA mailed or caused to be 
mailed to the debenture holders a letter supplementing the 
March 9 letter. (Copy filed previously with the court.) 
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(21) On 3/1/72, M&3 sent to the SEC a revision of tne 
Browning Committee's proposed proxy statement to debenture holders 
made in light of written comments received from the Commission 

in a letter of comments dated 3/23/72. 

(22) On 5/11/72, M&S sent a letter to counsel for the 
bank bearing that date. (Copy attached.) 

E - The Present Action. 

(23) The present action was commenced on 3/30/72. At 
that time, plaintiffs made a motion for a preliminary injunction 
against the proposed sale by DASA to Datatron Corporation of 
certain IBM 360 computer systems, peripheral equipment and leases 
thereon and a related amendment to the trust indenture covering 
the debentures upon the ground that the "consents" solicited 

and obtained through use of the March 9 letter should not, in 
law and in equity, be relied-upon as valid until appropriate 

action was taken to correct certain material defects of disclosure 

' 

which the plaintiffs alleged were contained in that letter in 
violation of Section 14 (a) of the Securities and Exchange Act of 
1934 (the "Exchange Act") and the so-called "proxy rules" issued 
by the SEC thereunder. A request for a temporary restraining 
order was dropped pursuant to an agreement reached between plain¬ 
tiffs and DASA at a hearing on plaintiffs' request for such relief 
under which DASA agreed, through JPS.P, not to sell as much as 
two per cent of the computers in question pending determination 
of plaintiffs' motion for a temporary injunction. (See letter 
from JP&P to M&J dated 3/31/72, copy attached.) 

(24) On 5/8/72, this court, per C.B. Motley, D.J., filed 
an opinion bearing that date denying plaintiffs' motion for a 
preliminary injunction. 

(25) On 5/8/72, when notice of Judge Motley's decision 
was received by counsel for the plaintiffs, attorneys from M&S 
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and plaintiff Sirru.ia. C. Browning were in the SEC's offices in 
Washington, D.C., attempting to work out with the SEC a form of 
proxy statement acceptable to the SEC for submission by the 
Browning Committee to the Debenture holders. 

(26) Judge Motley's decision effectively mooted the 
Browning Committee's efforts to clear through the SEC and dis¬ 
tribute to the debenture holders a counter proxy statement pre¬ 
senting its views as to the merits and lack thereof of the 
proposed sale of computers. 

(27) The indenture was amended on 5/15/72 and the 
equipment and leases were sold on 6/1/72. 

(28) Plaintiffs appealed the decision of Judge Motley. 

(29) After the sale was completed, DASA moved, on 8/17/72 
in the Court of Appeals to dismiss the appeal on the ground that 
it was moot. Plaintiffs opposed the motion on the ground that 
the Supreme Court had decided and held in Mills v. Electric Auto - 
Lite Co. , 396 U.S. 375 (1970), that the completion of a corporate 
transaction such as this does not end the . se or the interest 
therein by the courts because other relief than prevention of 

the transaction may be appropriate in the circumst. nces after 
the fact,if violations of the federal proxy laws in fact took 
place. The Court of Appeals granted DASA’s motion and dismissed 
the appeal in an order dated 9/12/72. 


F - Disposition bv DASA of the Proceeds of the Sale of Computers. 


(30) On or about 5/12/72, Datatron Corporation sent a 
letter bearing *"hat date to "All Creditors of DASA CORPORATION" 
a true copy of which is attached hereto. 

(31j The proceeds received by DASA from the sale of 
computers to Datatron were applied as set forth in Datatron's 
letter dated 5/12/72. 

(32) Promptly after the sale of computers to Datatror, 
the following sums were paid to the parties indicated from the 
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$2,350,000 (plus or minus adjustments) paid by Datatron at the 


closing of the sale: 

To IBM in payment of a purchase-money 
mortgage loan 

To First National City Bank of New York 
City in payment of loans made pur¬ 
suant to a line of credit originally 
issued to Cyber-Tronics, Inc. prior 
to its acquisition by DASA 

To New England Merchants' National Bank 
of Boston in payment of loans made 
pursuant to a line of credit secured 
by certain accounts receivable of 
DASA (approximate) 


$156,632.49 


625,187.44 


794,634.85 


(33) The line of credit to DASA from the New England 
Merchants' Bank of Boston was not maintaihed or renewed after 
payment in full of the amounts due thereunder after the closing 
of the sale to Datatron. 

(34) No new sources of loans for working capital funds 
were available to DASA at any time within four months after the 
sale to Datatron which were not previously available. 


i 


G - Miscellaneous Facts . 

(35) At all times relevant to this action, three mem¬ 
bers of the plaintiff Browning Commit'ee owned, collectively 
$127,000 face amount of the debentures. 

(36) At all times relevant to this action, Roy E. 
Brewer owned of record 700 shares of DASA's Common stock. 

, (37) At all times relevant to this action, Roy E. 

Brewer was the owner of record of both debentures and Common 
stock of DASA. 

(38) Edgar B. Stern, Jr., resigned from DASA's board 
of directors after its 1972 annual meeting and before its 1972 
annual meeting. 

(39/ Only one director of DASA disqualified himself 
from participation in the decision and vote of the board made at 
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the 1972 organisation meeting on 2/29/72 to fix the proposed new 
debenture conversion price at $21. That director was Ernest T. 


Greef f. 


(40) Officers and directors of DASA held the securities 
of DASA indicated on the schedule attached hereto and headed 
"Dasa Management’s 'Equity Holdings'" on t ° dates indicated on 

jfi' 

that schedule. (Copy attached.) 


(41) In connection with the proposed sale of computers 
to Datatron and the proposed and related solicitation of consents 
from the debenture holders, DASA's management and/or its board 

of directors first fixed the proposed new conversion price at 
$32. That figure was incorporated in the first draft of the 
first solicitation letter when that draft was sent to the SEC for 
review as a proxy statement. 

(42) After the proposed conversion price was fixed at 
$32 and before 2/29/72, an offer was made to plaintiffs' counsel 
of a lower such price of $25 on behalf of DASA's management. 

(43) At the meeting of DASA's board on 2/29/72 following 


the annual meeting and after a presentation was made to that 


board meeting oy counsel for the plaintiffs in which he (i) re¬ 
ferred to the proposed proxy statement tc stockholders of Roy E. 
Brewer and the points made therein and (ii) argued that it would 
be grossly unfair to the debenture holders and a violation of 
a legal or equitable duty of fair treatment owed by the board 
to the debenture holders for the new conversion price to be 
fixed at either $32 or $25, the board voted to reduce the proposed 
conversion price to $21, the price subsequently incorporated in 
the March 9 solicitation letter. 

(44) Both prior to and at the board meeting on 2/29/72, 
plaintiffs had pointed out to DASA's management, including its 
board, (a) that because the board was elected solely by the 
shareholders and the interests of the shareholders and those of 
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the debenture holders were in conflict on the matter of an ap¬ 
propriate and equitable new conversion price, an unavoidable 
shadow of doubt, bias, and possible illegality or invalidity 

would be case upon any decision made by the board on the cor - 
/ 

version price question unless careful measures were take- • , 

determining the price which would demonstrate objectivitv , -ir- I 

I 

ness and sound financial analysis in its determination; (b) that 
to alleviate such doubt and questions the method used in deciding 
upon the price selected and the rationale for that price should 
be publicly announced; (c) that an independent expert opinion 
should be obtained by DASA as the basis for determining the new 
conversion price; and (d) that resort to such experr counsel is 
a procedure commonly used in the financial community in a difficul 
situation such as this. 

(45) DASA management rejected a proposal presented by 
plaintiffs prior to the 1972 annual meeting that the board should 
obtain an opinion from an independent and unbiased financial 
analyst as to what price range the proposed new conversion price 
should fall within. 

(46) Plaintiffs stated to DASA management prior to and 
on 2/29/72 (i) that they believed a new conversion price of $32, 
or $25, or any figure over $12 would be arbitrary, irrational, 
unfair to the debenture holders and a violation of management's 
duty of fairness and equity to the debenture holders’ and (ii) that 
they intended to commence suit to determine the rights of the 
debenture holders if fair, open and reasonable procedures satis¬ 
factory to them were not used in fixing the new conversion price. 

(47) DASA management rejected a proposal made by the 
plaintiffs prior to and at the 1972 annual meeting that such 
meeting be adjourned for a period of sixty days (or some other 
reasonr'-le period) so that the shareholders could be given notice j 


9 










of the problem that bed arisen over t*he proposed new conversion 
price and the likelihood of litigation if resort was not made 
to an independent expert opinion on the new conversion price 
as proposed by the plaintiffs. 

(48) At its organization meeting on 2/29/72, DASA's 
board fixed the proposed new conversion price at $21. 

(49) DASA management did not obtain an independent, 
expert opinion from a qualified financial analyst in connection 
with selection of a proposed new conversion price at any time 
prior to 2/29/72. No such opinion was obtained by DASA at any 
time prior to closing of the sale to Datatron. 

(50) Between 10/31/70 and 10/31/72, the financial con¬ 
dition of DASA had not significantly improved. In fact, that 
condition had significantly deteriorated or declined during that 
period of time. 

(51) Between 10/31/70 and 10/31/72, the general finan¬ 
cial condition of DASA had declined to a point where insolvency 
and bankruptcy were possibilities that had to be seriously con¬ 
sidered by its management. Such possibilities were in fact 
seriously considered by its management. 

(52) In the financial statements included in its 1971 

.J 

annual report, DASA included, in stating its asset position, an 
asset valued at $1.5 million which DASA's firm of auditors and 
ctrtified accountants had refused to certify as existing under 
generally accepted principles of public accounting. 

(53) The sale of computers to Datatron did not in fact 
eliminate DASA's need for sources of working capital from outside 
the corporation (a) for a period of three months after closing 

of the sale, (b) for a period of six months thereafter, (c) for 
a period of nine months thereafter, or (d) for a period of one 
year thereafter. DASA's need for such sources of outside working 
capital funds has not been satisfied or eliminated to date. 







. w 


(54) Nowhere in the proxy statement did DASA management 
state that a proposed new and reduced debenture conversion price 
would be offered to the debenture holders in connection with 

the proposed sale of computers to Datatron. 

(55) Nowhere in its text does the proxy statement state 
that a substantial reduction of the debenture conversion price 

in connection with the proposed sale of computers would have 
the effect of creating substantial potential dilution of the 
equity interest of the stockholders prior to such reduction,in 
favor of the debenture holders. 

(56) Nowhere in its text does the proxy statement 
provide any reasons or explanation for the stockholders as to 
why the imposition of such substantial potential dilution would 
or would not be in the best interests of (i) the stockholders 
as a group or (ii) the corporation as a whole. 

(57) The form of proxy distributed in connection with 
DASA's 1972 annual meeting did not provide the voting shareholders 
with an opportunity to approve or disapprove the proposed sale of 
computers. 

(58) Nowhere in its text does the proxy statement in¬ 
dicate the existence of a possible conflict of interest by any 
officer or director of DASA who might participate in a decision 
to reduce the debenture conversion price in connection with the 
proposed sale of computers. 

(59) Nowhere in its text does the proxy statement set 
forth or indicate (a) the nature, extent, immediacy and serious¬ 
ness of DASA's need at that time for additional working capital 
funds, (b) the availability (or absence thereof) of sources for 
such funds from outside the corporation, (c) the importance to 
DASA of its acquiring additional working capital through the 
proposed sale of computers, (d) the alternatives, if any, avail¬ 
able to DASA for acquiring such funds if the proposed sale of 
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computers should 




trough, or (e) the possible or probable 


consequences far DASA if that sale should fall through. 

(601 Nowhere in its text does the proxy statement ex¬ 
plain or indicate what was meant by the term "forseeable future" 
used on page 7. 

(61) Neither the proxy statement nor the 1971 annual 
report was mailed to the debenture holders as a group. 

(62) Neither the March 9 solicitation letter nor the 

April 21 supplement thereto was mailed to the shareholders as a 
group. 


(63) Nowhere in its text did the March 9 letter explain 
that a new conversion price of $21 would give each debenture an 
arithmetic "conversion value" of less than $150, or less than 
half of its then current market value. 

(64) Nowhere in its text did the proxy statement in¬ 
dicate that the proposed computer sale transaction would involve 
potential dilution of the shareholders* equity interest through 
a reduction in the conversion price of DASA’s convertible pre¬ 
ferred stock, which price was later reduced by approximately one- 
third, from $19.92 to $13.00. 

(65) Of the approximately $2.35 million in further cash 
consideration paid by Datatron for the computers purchased by it, 
approximately $2,214 million was r aid out by DASA promptly after 
closing of the sale to holders of "senior debt." 

(66) The computer assets sold to Datatron yielded to 
DASA a net, annual, positive, cash contribution to working capital 
of between $50,0o0 and $100,000 after allocation to those assets 

of reasonable expenses. 


(67) The computer assets sold to Datatron constituted 
the only remaining, readily salable 

and substantial bundle of assets which DASA could sell in order 
to raise necessary working capital at that time. 
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Defendant DASA Corporation's 
Response to Plaintiffs’ State¬ 
ment Purportedly Served Pur¬ 
suant to Rule 9(g) of the 
General Rules of the United 
States District Court for 
the Southern District of 
New York 


Defendant DASA Corporation ("DASA") responds to 
plaintiffs' purported Rule 9(g) statement as follows*: 

FIRST: Paragraph (1) is admitted except that 
the document entitled "DASA Annual Report 1971" was 
i| not a P ar t of proxy solicitation materials sent to DASA's 
C stockholders in connection with DASA's 1972 annual meeting 
of stockholders. 

SECOND: Paragraphs (2) and (3) are irrelevant 

■I 

to the allegations contained in Claims 1 anu 2 of the 
:] Amended Complaint. 

i; 

THIRD: The documents referred to and the events 
alleged in paragraphs (*0 , (5) and (6) are irrelevant to 

i. 

the allegations contained in Claims 1 and 2 of the Amended 
, Complaint. 

FOURTH: The documents referred to in paragraphs 

(7) and (10) and the events alleged in paragraphs (7), 

(8) , (9) and (10) are irrelevant to the allegations 
contained in Claims 1 and 2 of the Amended Complaint. 

FIFTH: The documents referred to and the events 

alleged in paragraphs (11), (12), (13) and ( 114 ) are 
irrelevant to the allegations contained in Claims 1 and 
2 of the Amended Complaint. 


*A11 characterisations r ' r documents are denied and 
reference J :: mode to eacn ciocu- er.t for the contents thereof. 
Allegation: i•:ended to us irrelevant are not admitted. 










SIXTH: The documents referred to and the 
events alle G ed In paragraphs ( 15 ), (16), ( 17 ), ( 18 ), (i S ) | 
( 20 ), ( 21 ) and ( 22 ) are Irrelevant to the allegations 
contained in Claims 1 and 2 of the Amended Complaint. 

ShVENTH : Responding to paragraphs ( 23 ), (24) 

(25), ( 26 ), ( 28 ) and (29), which are in any event irrelevant 
to the allegations contained in Claims 1 and 2 of the 
Amended Complaint, reference is made in the pleadings 

and record of all prior proceedings herein for the details 
thereof. 


EIGHTH: The document referred to in paragraph 
(30) and the events alleged in paragraphs (30), (31), j 

(32), (33) and (34) are irrelevant to the allegations 
contained in Claims 1 and 2 of the Amended Complaint. 

NINTH: Denies knowledge or information sufficient ’ 
to respond to the allegations of paragraphs ( 35 ), ( 36 ) 
and ( 37 ). 


TENTH: The allegations of paragraphs ( 38 ), 
(39), (40), (41), (42), (43), (44), (45), (46), ( 47 ), 

(48) and ( 49 ) are irrelevant to the allegations contained 
in Claims 1 and 2 of the Amended Complaint. 


ELEVENTH: Further, with respect to paragraph 
(39), assexts that Ernest T. Greoff abstained from voting 
on the resolutions to reduce the debentux-e conversion 
price because he,unlike any other director, held debentures 
and with respect to paragraph (47), asserts that plain¬ 
tiffs' counsel appeared at the 1972 annual meeting 
demanding adjournment, after all business at the meeting 







had been completed, and his motion to that effect was 
defeated. 

TWELFTH: Further, with respect to paragraph (<40), 

reference is made to pages 2^, 25 and 32 of the March 9, 

:1972 solicitation letter to debenture holders for a 
description of the DASA securities owned by officers and 
directors of DASA as of December 7, 1971 and options 
\ to purchase shares of DASA's common stock granted 
to said officers and directors unexercised at January 12, 

I' 1972. 

!i 

THIRTEENTH: Denies the totally unsupported 

I 1 allegations contained in paragraphs (50) and (51), and makes 
! i reference to DASA's certified financial statements for 
1 the fiscal year ended October 31, 1971 and October 31, 1972. 

•. FOURTEENTH: Responding to paragraph (52), 

» 

j] reference is made to DASA's certified financial statements 
for the fiscal year ended October 31, 1971. 

FIFTEENTH: Denies the totally unsupported 

!, allegations contained in paragraph (53), and makes 
' reference to DASA's certified financial statements for 
the year ended October 31, 1972. 
n SIXTEENTH: Responding to the allegations contained 

in paragraphs (5*0, (55), (56), (57), (58), (59) and (GO), 
denies that DADA was required to include in the proxy 
, statement distributed in connection with DASA's 1972 
annual meeting of stockholders the statements or 


explanations in said paragraphs and denies that DASA was 
required to provide its stockholders with an opportunity 
to approve or disapprove the proposed sale of c‘ ‘ers, 
anu with resr-ect to paragraph ( 58 ), denle: tha* ‘ was 

any such conflict. 
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Ernest T. Greeff, the only director who held 

i 

debentures, abstained from votlnr or the resolution to 
reduce the conversion price of the debentures. 

SEVENTEENTH: Responding to the allegations 

contained in paragraph (6l), denies that DASA was required 
to mail the proxy statement distributed in connection 
with the NASA's 197? annual meet, i nr of stockholders and 

r 

NASA's 1571 Annual Report to NASA's debenture holders'. 

EIGHTEENTH: Responding to the alienations 

contained in paragraph (6?), denies that DASA was required 
to mail the March 9, 1972 solicitation letter to 
debenture holders or the April 21, 1972 supplement 
thereto to NASA's stockholders. 

NINETEENTH: The alienations of paragraphs 

(63), (6M, (65), (66) and (67) are irrelevant to 
the alienations contained in Claims 1 and 2 of the 
Amended Complaint. 

TWENTIETH: In further response to plaintiffs' 

purported Rule 'i(i') statement, asserts that Claims 1 and 2 

I 

of the Amended Complaint are addressed to DASA's proxy 
materials distributed in connection with its 1972 annual 

I 

mcctinn of stockholders and DASA's 1971 Annual Report. 
Accordlnrly, plaintiffs' purported Rule 9(n) statement has 
no relevance to th< present, motions, since the only issues 
presented thereby are (1) whether those documents are 
materially false and misleading in violation of Federal 
, law and (2) whether those claims are now moot. 

i 

i 

I 

! 

I 
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SOUTHERN DISTRICT OF NEW YORK 

- x 

BROWNING DEBENTURE HOLDERS’ : 

COMMITTEE, et al. , 

Plaintiffs, 

• 

-against- : 

DASA CORPORATION, et al., •: 

Defendants. : 
-x 

PLEASE TAKE NOTICE that the plaintiff requests defen¬ 
dant DASA Corporation within 30 days after" service of this 
request for admissions, for the purposes of this action only, 
and subject to all pertinent objections to admissibility which 
may be interposed at the trial of this action, to admit the 
truth of the following facts: 

(1) On or about January 24, 1972, defendant DASA Corpor¬ 
ation ("DASA") sent or caused to be sent to holders of record 
of its Common Stock (the "stockholders") as of the close of 
business on January 14, 1972, in connection with DASA’s 1972 
Annual Meeting of Stockholders each of the following documents 
(hereinafter sometimes referred-to collectively as the "proxy 
materials," true copies of which have been heretofore filed with 
the court): 

(a) a Notice of Annual Meeting of Stockholders 
dated January 24, 1972, and subscribed "By Order 

of the Board of Directors, Alma M. Smith, Assistant 
Cler k" (the "notice of annual meeting"); 

(b) a document entitled "PROXY STATEMENT - DASA 
CORPORATION - ANNUAL MEETING - February 29, 1972," 
dated January 24, 1972 and signed "By Order of 
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the Board of Directors, RICHARD A. REICHTER, 
President " (the "proxy statement"); 

(c) a form of proxy to be signed by the stock¬ 
holder (the "proxy"); and 

(d) a document entitled, "DASA - ANNUAL REPORT - 
1971" (the "1971 annual report"). 

(2) The notice of annual meeting and the proxy state¬ 
ment were drafted for DASA by its General Counsel, Jacobs, 
Persinger and Parker ("JP&P") , who consulted from time-to-time 
in the drafting thereof with various other persons, including 
officers of DASA. 

(3) Within JP&P, work on the proxy statement was begun 
by Martin S. Wagner ("Wagner"), an attorney associated with JP&P, 
in November of 1971. Wagner devoted more time than any other at¬ 
torney of JP&P to drafting of the proxy statement and did most of 
the work involved in such drafting. 

(4) Under date of 1/27/72, Wagner w T rote to Martin Lewis, 
Esq., of Investors Diversified Services, Inc., in Minneapolis, 
Minnesota enclosing final proxy materials for DASA's 1972 annual 
meeting. 

(5) On 2/10/72, the law firm of Maull & Soeiro ("M&S," 
then counsel for the parties who later became the plaintiffs 
herein) sent a letter bearing that date to the Corporate Trust 
Department of The Bank of New York (the "bank"), a defendant 
herein, with carbon copies to DASA, JP&P and the Securities and 
Exchange Commission (the "SEC" or the "Commission"). On or 
about 2/16/72, M&S sent a revision of its letter dated 2/10/72 
to the same recipients. 

(6) On 2/16/72 and 2/23/72, the law firm of Olin, 
Murphy, Manuel & Lynch ("OMM&L") sent a letter to M&S bearing 
that date. 
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(7) On 2/26/72, M&S sent a letter bearing that date to 
the SEC, enclosing for review and comments by the Commission staff 
a proposed "Proxy Statement of Roy E. Brewer" ("REB") for dis¬ 
tribution to the stockholders of DASA in connection with its 

1972 annual meeting. On that date, a copy of that letter and 
the REB proxy statement were delivered to JP&P and to DASA. 

(8) A copy of the REB proxy statement was delivered 
personally to every member of DASA's board of directors prior 
to the DASA 1972 annual meeting held on 2/29/72. 

(9) The contents of the REB proxy statement were 
referred-to and discussed by Bradley R. Brewer, an attorney for 
the plaintiffs herein, during a presentation made by him to the 
organization meeting of DASA's board following the 1972 annual 
meeting. During that meeting, all members of the board present 
indicated to Mr. Brewer that they had received a copy of the 
REB proxy statement prior to the annual meeting. 

(10) On 3/7/72, M&S sent a letter to the SEC setting 
forth the "factual background" cf the REB proxy statement. 

(11) On or about 3/9/72, DASA sent a letter bearing that 

date to the holders of its 6% Convertible Subordinated Debentures 
due July 1, 1987 (the "March 9 letter" or the "solicitation 
letter"; the "debenture holders"; and the "debentures," respec¬ 
tively) . ^ 

. (12) On 3/9/72, M&S sent a letter to the SEC enclosing 

a proposed form of proxy and proxy statement of the Browning 
Debenture Holders' Committee "with respect to the proposed 
Meeting of holders of" the debentures. 

(13) On 3/16/72, M&S mailed to DASA by certified mail 
a letter demanding that a statement in the form attached be in¬ 
cluded in DASA's proxy statement to the debenture holders. 

(14) When M&S sent its lette s dated 3/9/72 and 3/16/72, 
it was not aware that the DASA March 9 letter had been sent to 
the debenture holders. 
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(15) On 3/18/72, M&S sent to the SEC a revision bearing 
that date of the proposed Browning Committee proxy statement for 
the debenture holders. 

(16) On 3/19/72, M&S sent to DASA a letter demanding a 
prompt response to its letter dated 3/16/72 and stating that a 
copy of the March 9 solicitation letter to the debenture holders 
was not sent to Bradley R. Brewer, of counsel to M&S, despite 
the fact that he was listed twice on the records of DASA as a 
holder of the debentures. 

(17) On 3/17/72, OMM&L sent a letter bearing that date 

to M&S. 


(18) On 3/21/72, M&S sent a letter bearing that date 
to the bank. 

(19) On 3/23/72, M&S sent a letter bearing that date to 

the bank. 

(20) On or about 4/21/72, DASA mailed or caused to be 
mailed to the debenture holders a letter supplementing the 
March 9 letter. 

(21) On 5/1/72, M&S sent to the SEC a revision of the 
Browning Committee's proposed proxy statement to debenture 
holders in light of written comments received from the Commission 
in a letter of comments dated 3/23/72. 

(22) On 5/11/72, M&S sent a letter to counsel for the 


bank bearing that date. 

(23) The present action was commenced on 3/30/72. At 
that time, plaintiffs made a motion for a preliminary injunction 
against the proposed sale by OASA to Datatron Corporation of 
certain IBM 360 computer systems, peripheral equipment and leases 
thereon and a related amendment to the trust indenture covering 
the debentures upon the ground that the "consents" solicited 
and obtained through use of the March 9 letter should not, in 
law and in equity, be relied-upon as valid until appropriate 
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action was taken to correct certain material defects of dis¬ 
closure which the plaintiffs alleged were contained in that letter 
in violation of Section 14(a) of the Secu. ‘-i.es and Exchange Act 
of 1934 (the "Exchange Act") and the so-called "proxy rules" 
issued by the SEC thereundev. A request for a temporary re- 
order was d’- , ' r '' r >'“ ’ pursuant to an agreement reached 


between plaintiffs i 


; a hearing on plaintiffs' request 


for such relief under wh .1 DASA agreed, through JP&P, not to 
sell as much as two per cent of the computers in question pending 
determination of plaintiff's motion for a temporary injunction. 

(24) On 5/8/72, the United States District Court for 
the Southern District of New York, per C.B. Motley, D.J., filed 
an opinion bearing that date denying plaintiffs' motion for a 
preliminary injunction. 

(25) On 5/8/72, when notice of Judge Motley’s decision 
was received by counsel for the plaintiffs, attorneys from M&S 
and plaintiff Simms C. Browning were in the SEC's offices in 
Washington, D.C., attempting to work out with the SEC a form of 
proxy st.-tement acceptable to the SEC for submission by the 
Browning Committee to the Debenture holders. 

(26) Judge Motley’s decision effectively mooted the 
Browning Committee's efforts to clear through the SEC and dis¬ 
tribute to the debenture holders a counter proxy statement pre¬ 
senting its views as to the merits and lack thereof of the 

proposed sale of computers. 

(27) The indenture was amended on 5/15/72 and the 

equipment and leases were sold on 6/1/72. 

(28) Plaintiffs appealed the decision of Judge Motley. 

(29) After the sale was completed, DASA moved, on 
8/17/72, in the Court of Appeals to dismiss the appeal on the 
ground that it was moot. Plaintiffs opposed the motion on the 
ground that the Supreme Court had decided and held in Mills 
r.i»rf.ric Auto-Lite Co., 396 U.S. 375 (1970), that the completion 
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of a corporate transaction such as this does not end the case 
or the interest therein by the courts because other relief than 
prevention of the transaction may be appropriate in the circum¬ 
stances after the fact, if violations of the federal proxy laws 
in fact took place. The Court of Appeals granted DASA's motion 
and dismissed the appeal in an order dated 9/12/72. 

(30) On or about 5/12/72, Datatron Corporation sent a 
letter bearing that date to "All Creditors of DASA CORPORATION". 

(31) The proceeds received by DASA from the sale of 
computers to Datatron were applied as set forth in Datatron’s 
letter dated 5/12/72. 

(32) Promptly after the sale of computers to Datatron, 
the following sums were paid to the parties indicated from the 
$2,350,000 (plus or minus adjustments) paid by Datatron at t’a 
closing of the sale: 

To 


$156,632.49 


625,187.44 


IBM in payment of a purchase-money 
mortgage loan 

To First National City Bank of New York 
City in payment of loans made pur¬ 
suant to a line of credit originally 
issued to Cyber-Tronics, Inc. prior 
to its acquisition by DASA 

To New England Merchants' National Bank 
of Boston in payment of loans made 
pursuant to a line of credit secured 
by certain accounts receivable of 

DASA (approximate) 794,634.85 

(33) The line of credit to DASA from the Ndw England 
Merchants' Bank of Boston was not maintained or renewed after 
payment in full of the amounts due thereunder after the closing 
of the sale to Datatron. 

(34) No new sources of loans for working capital funds 
were available to DASA at.any time within four months after the 
sale to Datatron which were not previously available. 

(35) At all times relevant to this action, three mem¬ 
bers of the plaintiff Browning Committee owned, collectively 
$127,000 face amount of the debentures. 
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(36) At all times relevant to this action, Roy E. 

Brewer owned of record 700 shares of DASA's Common stock. 

(37) At all times relevant to this action, Roy E. 

Brewer was the owner of record of both debentures and Common 
stock of DASA. 

(38) Edgar B. Stern, Jr., resigned from DASA's board 
of directors after its 1972 annual meeting and before its 1973 
annual meeting. 

(39) Only one director of DASA disqualified himself 
from participation in the decision and vote of the board made at 
the 1972 organization meeting on 2/29/72 to fix the proposed new 
debenture conversion price at $21. That director was Ernest T. 
Greeff. 

(40) Officers and directors of DASA held the securities 
of DASA indicated on the schedule attached hereto and headed 
"Dasa Management's 'Equity Holdings'" on the dates indicated on 
that schedule. 

(41) In connection with the proposed sale of compute“S 
to Datatron ana the proposed and related solicitation of consents 
from the debenture holders, DASA's management and/cr its board 

of directors first fixed the proposed new conversion prite at 
$32. That figure was incorporated in the first draft of the 
first solicitation letter when that draft was sent to the SEC 
for review as a proxy statement. 

(42) After the proposed conversion price was fixed at 
$32 and before 2/29/72, an offer was made to plaintiffs' counsel 
of a lower such price of $25 on behalf of DASA's management. 

(43) At the meeting of DASA's board on 2/29/72 follow¬ 
ing the annual meeting and after a presentation was made to that 
board meeting by counsel for the plaintiffs in which he (i) re- 
ferred to the proposed proxy statement to stockholders of Roy E. 
Brewer and the points made therein and (ii) argued that it would 
be grossly unfair to the debenture holders and a violation of 







a legal or equitable duty of fair treatment owed by the board 
to the debenture holders for the new conversion price to be 
fixed at either $32 or $25, the board voted to reduce the proposed 
conversion price to $21, the price subsequently incorporated in 
the March 9 solicitation letter. 

(44) Doth prior to and at the board meeting on 2/29/72, 
plaintiffs had pointed out to DASA's management, including its 
board, (a) that because the board was elected solely by the 
shareholders and the interests of the shareholders and those of 
the debenture holders were in conflict on the matter of an ap¬ 
propriate and equitable new conversion price, an unavoidable 
shadow of doubt, bias, and possible illegality or invalidity 
would be cast upon any decision made by the board on the con¬ 
version price question unless careful measures were taken in 
determining the price which would demonstrate objectivity, fair¬ 
ness and sound financial analysis in its determination; (b) that 
to alleviate such doubt and questions the method used in deciding 
upon the price selected and the rationale for that price should 
be publicly announced; (c) that an independent expert opinion 
should be obtained by DASA as the basis for determining the new 

r» 

conversion price; and (d) that resort to such expert counsel is 
a procedure commonly used in the financial community in a dif¬ 
ficult situation such as this. 

' (45) DASA management rejected a proposal presented by 

plaintiffs prior to he 1972 annual meeting that the boaid should 
obtain an opinion from an independent and unbiased financial 
analyst as to what price range the proposed new conversion price 
should fall within. 

(46) Plaintiffs stated to DASA management prior to and 
on 2/29/72 (i) that they believed a new conversion price of $32, 
or $25, or any figure over $12 would e arbitrary, irrational, 
unfair to the debenture holders and a violation of management s 
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duty of fairness and equity to the debenture holders and (ij} 
that they intended to commence suit to determine the rights of 
the debenture holders if fair, open and reasonable procedures 
satisfactory to them were not used in fixing the new conversion 
price. 

(47) DASA management rejected a proposal made by the 
plaintiffs prior to and at the 1972 annual meeting that such 
meeting be adjourned for a period of sixty days (or some other 
reasonab) ** period) so that the shareholders could be given notice 
of the problem that had arisen over the proposed new conversion 
price and the likelihood of litigation if resort was not made 

to an independent expert opinion on the new conversion price 
as proposed by the plaintiffs. 

(48) At its organization meeting on 2/29/72, DASA's 
board fixed the proposed new conversion price at $21. 

(49) DASA management did not obtain an independent, 
expert opinion from a qualified financial analyst in connection 
with selection of a proposed new conversion price at any time 
prior to 2/29/72. No such opinion was obtained by DASA at any 
time prior to closing of the sale to Datatron. 

(50) Between 10/31/70 and 10/31/72, the financial con¬ 
dition of DASA had not significantly improved. In fact, that 
condition had significantly deteriorated or declined^during that 
peridd of time. 

(51) Between 10/31/70 and 10/31/72, the general finan¬ 
cial condition of DASA had declined to a point where insolvent/ 
and bankruptcy were possibilities that had to be seriously con¬ 
sidered by its management. Such possibilities were in fact 
seriously considered by its management. 

' 52 ) In the financial statements included in its 1971 
annual report, DASA included, in stat'ng its asset position, an 
asset valued at $1.5 million which DASA's firm of auditors and 
certified accountants had refused to certify as existing under 







generally accepted principles of public accounting. 

(53) The sale of computers to Datatron did not in fact 
eliminate DASA's need for sources of working capital from outside 
the corporation (a) for a period of three months after closing 

of the sale, (b) for a period of six months thereafter, (c) for 
a period of nine months thereafter, or (d) for a period of one 
ye ar thereafter. DASA's need for such sources of outside working 
capital funds has not been satisfied or eliminated to date. 

(54) Nowhere in the proxy statement did DASA management 
state that a proposed new and reduced debenture conversion price 
would be offered to the debenture holders in connection with 

the proposed sale of computers to Datatron. 

(55) Nowhere in its text does the proxy statement state 
that a substantial reduction cf the debenture conversion price 

in connection with the proposed sale of computers would have 
the effect of creating substantial potential dilution of the 
equity interest of the stockholders prior to such reduction, in 
favor of the debenture holders. 

(56) Nowhere in its text does the proxy statement 
provide any reasons or explanation for the stockholders as to 
why the imposition of such substantial potential dilution would 
or would not be in the best interests of (i) the stockholders 
as a group or (ii) the corporation as a whole. 

r 

(57) The form of proxy distributed in connection with 
DASA's 1972 annual meeting did not provide the voting share¬ 
holders with an opportunity to approve or disapprove the proposed 
sale of computers. 

(58) Nowhere in its text does the proxy statement in¬ 
dicate the existence of a possible conflict of _ r :terest by any 
officer or director of DASA who might participate in a decision 
to reduce the debenture conversion price in connection with the 
proposed sale of computers. 







(59) Nowhere in its text does the proxy statement set 
forth or indicate (a) the nature, extent, immediacy and serious¬ 
ness of DASA's need at that time for additional working capital 
funds, (b) the availability (or absence thereof) of sources for 
such funds from outside the corporation, (c) the importance to 
DASA of its acquiring additional working capital through the 
proposed sale of computers, (d) the alternative, if any, avail¬ 
able to DASA for acquiring such funds if the proposed sale of 
computers should fall through, or (e) the possible or probable 
consequences for DASA if that sale should fall through. 

(60) Nowhere in its text does the proxy statement ex¬ 
plain or indicate what was meant by the term "forseeable future" 
used on page 7. 

(61) Neither the proxy statement nor thr 1971 annual 
report was mailed to the debenture holders as a group. 

(62) Neither the March 9 solicitation letter nor the 
April 21 supplement thereto was mailed to the shareholders as a 
group. 

(63) Nowhere in its text did the March 9 letter explain 
that a new conversion price of $21 would give each debenture an 
arithmetic "conversion value" of less than $150, or less than 
half of its then current market value. 

(64) Nowhere in its text did the proxy statement in¬ 
dicate that the proposed computer sale transaction would involve 
potential dilution of the shareholders' equity interest through 
a reduction in the conversion price of DASA's convertible pre¬ 
ferred stock, which price was later reduced by approximately one- 

third, from $19.92 to $13.00. 

(65) Of the approximately $2.35 million in further cash 
consideration paid by Datatron for the computers purchased by it, 
approximately $2,214 million was paic out by DASA promptly after 
closing cf the sale to holders of "senior debt." 
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(66) The computer assets sold to Datatron yielded to 



DASA a net, annual, positive, cash contribution to working capital 
of between $50,000 and $100,000 after allocation to those assets 
of reasonable expenses. 

(67) The computer assets sold to Datatron constituted 
the only remaining, readily salable and substantial bundle of 
assets which DASA could sell in order to raise necessary working 
capital at that time. 


Dated: New York, N.Y. 

August 10, 1973 


BREWER & SOEIRO 
Attorneys for Plaintiffs 

By_ '/f 

Bradley R. Brewer 
A Member of the Firm 
292 Madison Avenue 
New York, N.Y. 10017 
(212) 679-8091 


TO: JACOBS PERSINGER & PARKER 

Attorneys for Defendant 
DASA Corporation 
70 Pine Street 
New York, N.Y. 10005 

SULLIVAN & CROMWELL 

Attorneys for Defendant 
The Bank of New York 
48 Wall Street 
New York, N.Y. 10005 

'BREED, ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co. 

One Chase Manhattan Plaza 
New York, N.Y. 10005 

Clerk 

United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, N. Y. 10007 
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__ Name 

Ernest T. Greef£ 

_ (Director) _ 

Robert Le Duhn 

_ (Director) 

Roderick A. Munroe 

_ (Directoi - ) _ 

Louis R. Perini (7) 

(Chairman of the Board 

_ and Director) _ 

Richard A. Reichter 
(President and 

_ Director) _ 

Edgar B. Stern Jr. 

_ (Director) _ 

Ronald W. Bolivar 
(Executive Vice 
President, Treasurer 

_ and Director) _ 

E. Norman Barrett 

_ (Vice President) _ 

Charles J. Carr 

_ (Vice President) ___ 

Frederick IT. Hildebrandt 

_ (Vice President )_ 

John Deneen 

(Secretary and Assistant 

_ Treasurer) __ 

Charles H. Ziegenbein 

_ (Vice P^ fcident)_ 

* Perini, flMoe t* 

_Reichter_ 


EXHIBIT E 

DASA MANAGEMENT * S "EQUITY HOLDINGS" 

i 


Number of 
Shares of 
Common 

Stock 
Benefici¬ 
ally Owned 
t 12/7/71 
(1) 

Common Stock (and Debentures Convert¬ 
ible into Common Stock) Which Manage¬ 
ment (their wives or children)owned, ' 
controlled or had an interest in at 
12/7/71 (1) 

Number of Shares (and 
Average per share 

Option Price) of Common 
Stock Subject To Op¬ 
tions, Unexercised at 
January 12, 1972 (6) 

Number of 
Shares of 
Common 
Stock 

Principal Amount 
of 6% Convert. 
Subord. Deben-. 
tures due 1972 

Principal 
Amount of 
Deben¬ 
tures 

Number of 
Shares 

Average Per 
Share Option 
Price 

" 9 , 131 " 

6,360 


383,000 



5,531 

(2) 

(4) 










500 

400 





15,0CO 



1 

75,000 

$11,375 


69,554 

25,000 (5) 







“115,000 

25,000 

$ C.S'oT - 

1,500 




















. . 


v. 


260 






Not Appl^P 
cable (N/A) 

— 5T57ST7— 

( 3 ) 

~' 1 n7a 

N/A 

n/a 

~ n7a 




Al29 





4 


FOOTNOTES ; 

(1) Source: Management Letter, pp. 24-25. \ 

(2) Clients and persons who may be deemed affiliates of Eppler & Company, Inc. (of which 
Robert LeBuhn is a Vice President) owned 285,221 shares of Common Stock. 

See page 25 of the Management Letter, note (2). 

(3) See Management Letter, p. 25, note (3). 

(4) A client of Eppler & Company owned $100,000 principal amount of 6% Convertible Subordinated 
Debentures due 1972 (convertible into 6,693 shares of Common Stock). 

(5) Convertible into 1,673 shares of Common Stock. 

(6) Source: Management Letter, pp. 31-32. The column on page 32 entitled "All Directors and 
O':f: ers As a Group" indicates that in addition to the options for 100,000 shares of 

of Messrs. Reichter and Bolivar, that options for 19,500 shares were owned by other 
Directors and Officers, though it is not clear whether said options for 19,500 shares 
were owned only by Directors and Officers who held office at January 12, 1972. 

(7) Mr. Perini died in April 1972. 
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UNITED STATES DISTRICT COURT 

souther:; district op new york 


BROWNING DEBENTURE HOLDERS' 
COMMITTEE, ez al.. 

Plaintiffs, 

-against- 

DASA CORPORATION, et al.. 

Defendants. 


72 Civ. 1332 
T.P.G. 


STATEMENT IN RESPONSE 
TO REQUEST FOR 
ADMISSION OF FACTS 


Defendant DASA Corporation ("DASA") makes the 
following statement in response to plaintiffs' "REQUEST 
FOR ADMISSION CF FACTS, NO. 1" dated August 10, 1973: 

Reouest No. "(1)" 

Admits, except that the document entitled 
"DASA - ANNUAL REPORT - 1971" was not part of the proxy 
solicitation material sent to DASA's stockholders in 
connection with DASA's 1972 annual meeting of stockholders. 


Request Nos. "(2)" through "(10)", 

"(12)" throurn "(19)", "(21)" and "(22)" 


Objects on the ground that the assertions made 
by said items are irrelevant to this action. 


Request Nos. "(23)" through "(26)", 
"(28)" and "(29)"_ 


Objects on the ground that the assertions made 
by the said items are Irrelevant to this action. In 
further response, reference is made to the pleadings and 










records of all prior proceedings herein for the details 
thereof. 

)■ 

Request No. "(31)” 

I. 

i Denies. 


Request No. "(32)" 


Denies. 


Request No. "(33)" 


Denies. 

Request No. "(3^)" 

Denies knowledge or information sufficient to form 
a belief since no new sources were sought. 


Request No. ''(35)" i 

I 

Denies knowledge or information sufficient to form 
a belief as to the assertion made by the said item. DASA's 

) 

actual knowledge of the ownership of its securities is gen¬ 
erally limited to knowledge of record ownership. 1 

I 

Request .‘.'os, "( 16)” and "(37)" 

r 

Objects to the form of the said items because of the 
ambiguity and lack of specificity of the introductory phrases. 


Requests No. "(38)" 

> 

Objects to the said item on the ground that the as¬ 
sertion made by the said item is irrelevant to this action. 


-2- 








i 4. •• 


>! 1 

ii i 

i; ; 

I! Reauest Mo. "(39)" 

? ! 

I 

Objects to the form of the said item, except admits 
j| that Ernest T. Greeff abstained from voting on the resolution- 

A 

to reduce the debenture conversion price at the meeting of 

;• j 

the Board of Directors on February 29, 1972. ; 

!' * i 

j Request Mo. *’ (40)" 

i; ! 

With respect to the ownership of securities by of- ' 

: i 

•j ileers and directors of DASA, reference is made to pages 2k- 

!! 2 5 and 31-32 of DASA's March 9, 1972 letter to Debenture 
j' Holders . . j 

!! * 

i ! P.enuest Mos. "(41)' 1 throurh "(t'7)" ’ * 

» i 

,i t 

i 

Objects to the said items on the ground that the 

i i 

I. assertions made thereby are irrelevant to this action. 

1 j 

1 Request No. :I (^ 9 ) M 

I* 

l 

Admits, and in further response, alleges that no 
such opinion was required. 

ii I 
Request Nos. "(SO)” and "(51)" 


Denies, and in further response, refers to DASA's 
certified financial statements for the fiscal years ended 
October 31, 1971 ana October 31, 1972 for the contents 
thereof. 

Request Mo. 

Denies, and lr. furtner response, refers to DASA's 
certified financial statements for the fiscal year ended 


- 3 - 


i 





October 31, 1971 for the,contents thereof. 


Request No. "(53)" 


Denies, and in further response, refers to DASA's 

, certified financial statements for the fiscal years ended 
I 

j October 31, 1971 and October 31, 1972 for the contents 

jl 

; thereof. ^ 


!' Reouest Nos. "(5 1 <)" through "(60)” 


Objects to the form of each of the said items, and 

jl 

•• in further response thereto, refers to the documents 
i; described therein for the contents thereof. 


I; Reouest No " ( 6l)" 


Admits, and in further response, alleges that 

'* 

J; DASA was not required to mail the proxy statement in respect ; 

• 

lj of its 1972 annual meeting of stockholders and 1971 .annual 

i 

!• report to the Debenture Holders as a group. 

ii : j 

Request No. "(62)" ,, 

ii - 

Ii I 

!' Admits, and in further response, alleges that 

DASA was not required to mail the March 9 solicitation letter, 

>and April 21 supplement thereto to its shareholders as a 

I 

group. 1 

Request Nos. "( 63 )" and "(6*0" 

i 

Objects to the form of each cf the said items, and ^ 
in further response thereto, refers to the documents de¬ 
scribed therein for the contents thereof. 


I 







Request Ho. "(65 ) 


Denies. 

Request No. "(66)" 
Denies. 

Request .’Jo. "(67)" 
Denies. 


Dated: September 26, 1973 


Yours, etc. 

JACOBS PERSINGER & PARKER 


B Y 


He mo e r 


Attorneys for Defcriuant 
DA3A Corporation 
70 Pine Street 
New York, New York 10005 
Tel. No. (212) 3^-1866 







UN)TFD STATFS Di^TIW c:u:-rr 

sournjr.N DioTiac-f or ni;iv yofk 


BRGWKIKG UrPEWTUFIl rOLLi?’ 1 '-; 1 
COTMITTjn;, t:t ai., 


Plaintiffs, 


V. 


»AKA‘ ttWPOKATICiS, «,t a 1. , 

Defendants. 


72 Civ. 1332 
MEMOFANDOM 


«1Ri n:;a , ... 

Tlicre am three tinned plaintiffs in .this 
action, v’hich ?<? v,_ v ..., ^ 

S au..ioi.. 1 lcitif.-i.fr l'r.y n. Lr;■ >,■<_r is ovr>e.r nf ?00 

i ' hUiXS of tho e*™** stool; of‘-cia£c.t> d . uU p.’.GA Ccmn.-atior. 
ano is also owner of £-25,000 face e.v.srnt of DAS,/s C: 
coaanti.uK suoorriinated debentures. Plaintiff c irnffe0 
C. Hrov.’siiiifj is owr.nr of Ml0,000 f.-ae emonnl. ot <-K, 
«...'Lw!i,.are.;, Plaintiif Profiling Debenture Holders 1 


Cr.ttce in 

dic-c.-l 

to 

be *ir. u \ u: 

’.ncort er ct'.-J si 

r;. n * - 

r'.i. ion" \. iioP 


•« < 


dctcjorurc 

I'olucr.. 

Til Mr ; ;; 
and 

r-vf v;-r/ riie.’f 

i < h i s t 

C. I .r 

j n 

' . i. 

a i sc 

H, 'It. j) 

pi.:inLii.fr. Fey 

• rcy jirj‘vor*. 

ii . 

Tec; 

Ja l.» in 

at tor 

y - 1 

or plni.it 

• : if d in thin ac 

Lirr . 


ry U. brr 


I; i pp.. 


t ‘ l 4 ! 


r • - ■* ? 

Oniui 


owns OOP face 





amount of the <1 ■’. ntur'. 
DAS A Co rporu t i or.; ce r t . . n 
director!: of DA: ■; At 
DAS A.; and The IVeiA of ’• '■ 
denture for thr. cV.- ■•r.tu 
Arthur Andersen . nl In,.:. 


The i.n 7 .ee' defendantc are 
resent or former officers or 
ticrri'iOi! & Co, auditors of 
York, trustee under the in 
It appears that only DASA, 
,. York have been served 


with process. 

Plaintiffs all- 'a that they are suing on 
behalf of themselves individually and on behalf of 
DASA derivatively. In addition, three classes are 

sought to be rnf*':-* 3 u;d cu: 

(1) All holder.-, of DaSA debentures? 

(^) ,»j 1 b. tr-,4 riwtd»<*C*t*b} .... 

(3) All persons who arc holders of both *' 
debenture, and sfccr 1 :. 

The action was commenced on March 30, 10/2. 
Claim 1 in the first n;;..rd.-d comolanit is against all 
defendants except Dank of dew York, and alleges ti.a*. 
proxy materials sent out by DASA to its shareholders in 
January 1572 in preparation for the annual meeting of 
February 25*, 157? vero false and w. sl.c-.ding in violatro 
of action 14(n) of the Securities and Exchange Act of 

] 51 


i j- , s . r .c. r.ule 14v.-l Claifl 2 is against all 
defendant'- c::ccp< Hr * of lh..v Vo-k, «.* alleges that 


th. 


repo.'*: cf DASA ic 


the f 


local year 




n’.u 1 








Octcbor 31, l‘>71, v'hjeh w<?r. rent out - with tho proxy 
material, w.s- fa 3no c.i:d mi*.leading in violation of 
Cention 14 (r.) and the proxy rules. 

Claim 3 ir a gain at. all. defendants and re¬ 
lates to a If v.'-.r deV Mar eh 10' 7 2, sent by DASA 
to the* dobir.tv.ro hold .-rs, rogun.-.ting their consent 
to an arier:d?ie;xt of th 5 ivlonu».re. in December 1971 
DASA had enf-. . c.d intc un agn ci..:. ut fer tho sale oT 
all or DAP Vs ir;i 360 ctnpufce.r systems for a cash 
consideration c. f $2, 'v(>, OCO. In order tc. consummate 
thi r. rales transact ‘/.n it was necessary to obtain an 
amendment to tho indenture crifcne-cl to by holders of 
at least -./two-* birds oC the ae.y.v. i :to principal amount 
of tho debentures. Cj.a.’.ir. 3 arlegos tuav rhe .l^ului of 
March 5, 1972 soliciting the consents of that debenture 

•w* 

holders was fa3 ‘-e and r.ir lending in violation of 
i ho rvehanq. Ant, th-..- Trust. Indenture Act of 1939, 
and tl.e proxy rules. * 

Claim 4 alleges that bank of New York 
violated its fiducialy obligations Lo the debenture 
holders in connection with the transactions involving 
the computer sale. 

Claim 5 alleges tint Zi’h.ur Andersen is 
liable urder the pro:: sr.d ntc • rules for silt, ed 
i»i rrepres ntat ion.*, in cuniKCtior with the 1370 and 

1 '.it 1 ,. !. Ti. . *‘il' V .* 1 551I C. . .5 t!» O i. n • 


r 1 


T 


**• 






Plaintiffs request declaratory and injunctive 
relief as well as damages. Among other things, plaint!f 
request a declaration that the 1972 annual meeting of 
PASA stockholders was illegal and void. It is requested 
that PAPA be directed to prepare and distribute new 
proxy .materials and hold a new 1972 annual meeting. 

The Pres ent Koti ors 
Plaintiffs have moved unde)' Rule 56(a) 
for partial summary judgment as to liability on 
Claim 1 and Claim 2. In the alternative, they request 
that "appropriate hearings" be hold to determine 
v.’be.t facts cannot bo contested. In this connection, 

refer to Pule 56(d). 7 

*• " ~ *» 

Defendant DAPA has moved for summary iudy- 
ment dismissing Claim 1 and Claim 2. Defendant Arthur 

Anderson & Co. joins in this motion. ^ 

For the reasons hereafter stated, plaintiffs 
motion i:- denied. The motions of defendants DASA and 
A.rthur Andersen for dismissal of Claims 1 and .. are 


granted. 


Facts 


0a cr about January 
its s-L. rc holders a notice of 
1 -jld February 2^, 1972. The 


2‘\, 1 °72 DAHA sent tc 
. n unn' al meeting to ho 
only business specified 


11 > !.<=• < < 


clod v..s fixing 


the number cf direct e-i* 


4 







at 7, electing such 7 directors, and r«.-i ilying t he 
selection of Arthur Anderson r, Co. as accountants 
for the fiscal year ending October 31, 1972. At¬ 
tached to the notice of the anuv. 1 iwo.fcing was a 
proxy stateuorl. Ar.ioa.fj oth: . thing.••, the proxy 
statement desc-c:!bed the proposed juale cf computer 
systems, subject to or.se: se of holders of two-thirds 
of the debentures. 

Cor.iieneiuy n early ''•.•■Lx'usry 197 2 
plnintif3 : f .started a series of protests regarding a 
proposed ch-.Mfe in the conversion price of the DWSh 
debentures, r.l a inf i * i a also sought to have represent a 

t‘ j • i r i* ^ V ; r f .*i' ^0](i ** v>p or*. t I i /« < . '* r>^ v* r) pf 

directors. 

\» 

~ w f 

With re spent to the conversion price of 
the debent ure s, sue!) price wus originally set at £•f 2.4 

Apparently fc r the* purpose* of inducing debenture 

% 

holders to constat to the sale of. the con.putcr systems 
tht: !b»CA board agreed to offer the debenture holders 
a reduction of the conversion price. Tl.c debentui« 
holders Vkoulu he ashed to ac:ro< to the now conversion 
price t at the tur„.r tine they were ashed to agree to 
the C ' , i r .» >utror r \) o . 

In c onut ctioi. with the redoc tier, of the 
conversion p: L» o of the debenture:.', 


the IWJA board 









first -• 

OASidc - , 

i .i C 5 qr vt 

before 

the Rr-.nt 

■ .1 .r.eelint 

con si ’ 

ring a f- 

-ire. of c 


Cci 

• * O V p1. < 

and E:a 

Ifmyc Co. 

il si on, 

1972, a 

proper - ‘ 

"proxy . c 

to be 

rnv our. t 

o the. DA£ 

necti i 

vita {- ■ 

.19 7 2 c -i n 

proxy s: 

. r lenient, 

hr. Brev¬ 

to vote 

uii*’ pro:' 

ier given 

nominee. 

* for* dir 

•' clous n. i 


° l " I'l « iritiffs sent to the Securities 




o c ou>. /j the DAtA ahaccholdero in con- 

nc-ctat.. vita 1 1972 annual mooting. m this propos- 

proxy cirtorcent, I.r. Drcv-.r asserted that he intended 
to vet: any pro.- J os given to hip. in favor of the 7 

neniiiiOv'ii *ocl i • v r* *«. - r ■?»-« j 

' -' a “ Jn the narager.ent proxy 

.)t.'t^ I, L. . 1,1 . t *>**"'■ 1 1 * *, 1 < . , f . 1 jf, i , , 

^—... “J—> wtitvad the.t he would vote 

hi.j i- re..- in i< ’.or of tho m naoenientf proposal to 
ratify the select ion of Arthur Andersen t- Co. as 
accountants. ^ 

Mr. lire v.or'y proposed proxy statement 

ccrt»i t’.-r -•» .. *■>;. . 

* * **■ * ' - ■ * ***"*■*•'■ j * v - i ' * au l. was an 

s 

th.. ma. ..tv. „er.• pi <•?:v stal : :r.L. Hr. Brewer proposed 
that the nun her of PASA direct ors be increased to 
9 in on'.Li to have two repr e-'ntatives of debenture 
holders or. the board. Mr. Brewer also proposed that 
^he coi.v*. rtic.: pr .ee o'" th< debentures be set, by 
resolution at the annual itrcti.,,, at an ancunt 
hr twee a r a . no : r 1 ; 1 .00. 


- f. - 













Mr. Brewer urge.! that tho DAS/i shareholders 


{ 


should approve these proposals n favor of tho debenture 
holders, in order to en.xv e that the debenture holders 
would not block the sal'.: of the computer systems 
badly needed to provide working capital to DAS A. 

The proposed Brewer pro:;y statement contained 
a section entitled 'Possible Ley a. 1 Action by the 
Browning Ccni.ii tfee Against the Co rporation and Certain 
of Its Officers and Dj t vatorr. . " Under this heading 
the proposed p^rrty statement as sorted that if no 
agreement was readied about changing the debenture 
conversion prir . and about repress. tatien of-.'debenture 


holders an the heard, '.h. r 
to conav.cneo legal action e’ 

materials for the 1972 unnu 



li*b 4»hwCu 


iJring l 1 st.; the proxy 
al meeting wore false and 


mislead.ir g. 

The proposed Brewer proxy statement war. too 
late and was not circulated. The annual meeting of 
DASA was held as scheduled on February 29, 1972. The 
business specified in the n3rc.ger.;cnk proxy statement 
was transacted — the 7 directors or. the management 
slate were elected and the selection of Arthur 
Andersen was ratified. 

I 

At the meeting of the D/\. C A board held on 
February 2S, 19/7 following the annual meeting of 









) 


she rohoJdcrr.# tho bcv.id voted to propone to the 
debenture honors a now corversion price of $21. 

Itvlox date ' March 9, 1572 DAFA sent a 
letter to the debar.Vi e holders so3 iciting their 
consent for amendment s to the indenture vhich 
would permit the sale of the computer systems and 
would reduce the conversion price of the debentures 

from $42.4.! to $-1. _ _, 

Or r.ic.h 1362 this action was com- 

, n ] \, 172 a notion was made to 

preliminarily enjoin !»» iron rollins the eooputor 

system end lix‘n9 «.» convorrioe price o£ «*£«<.- _ 

.. . u . v-i.ii'ffr argusd that 

Uu, center, t solicit/f.'.uV ’etu> cf Hereh S, 19'? 

£a U.e and nioiendino. on Hay 0, 197, uushye Ho«oy 
denied the injunction. 

On May 15, 197, the amendments to the indenture 

hect.ru effective. The talc of the computer sytten-e 

\.v.s consul..-ti’*:cd on f.'.’.o h 3?/’-. 

$ pi r.int iff '• nil-alrd fre" Judoe Utley's 

„ • . ... p inn' r ~ i l' *■'.* appeal as 

ruling, b. «- ' acv * 

in vuw of the tact that the tranrectiene rcc,:,t to 

,he prcliirin;;’.iiy enjoin.« had been cut - 0a 

cruncher 13. ’973 the Court of 7V.c-.lv stunted one 

motion to divuiira. H «•»» '‘ l tht 0rel 










argument of UmCA'c motion on August 29, 1972, the 
Court of Appeals suggested that it might direct the 
district court to set down the action for immediate 
trial. Plaintiffs' attorney declined this offer, 

£•:;!• tiny that, extensive discovery was required. 3 

In the meantime, on May 19, 1972, plaintiffs 
filed motion for approval of ciatsu action treatment. 
A conference r< ■ .aiding this motion was held before me 
oil January 3 9, 1973. Pi.fficultios regarding class 
action treat::*/:! were discussed, including the problem 
rained by the position oil plaint' * re and plaintiffs’ 
attorney in trying to represent two classes — share¬ 
holders «.il dvb-n.tu^fc buldrr- -- with potentially 
serious conflicting interests. It was agreed at the* 
conference to defer doternination of the- class action 

motion until further discovery proceedings had been 

/• 

completed and further pre-trial hearings had been held 
to narrow or eliminate issues. 

Prior to the conference of January 15, 3973 
the only discovery conducted in the case consisted of 
interrogatories served l.y plaintiffs seeking in¬ 
formal- 3on r\\C dear-o.nts. Keiponce to these was 
coipJr t, .; on Jaw. A, 1973. No J. i s. ovary has been 
umliuv.r':; n following the conference of January 15. 







Plaint'. - Is.' j.ictio:. loi saru«:.ry judgment 
was filed JVhruory ? v . 1973. Defendants' motion 
for sui/■ y jvdg: si a:: fi led Kat ch 21, 1973. • 

• Pin'til iCifu' Lotion 

Jl ] : :L- 

As ind : c. t-d *:V<ve, plaintiffs seel; partial 
summary jv.cgr.vnt . s to liability on claim 1. The 
partial se:..;.u v y j .y.^nl sou'jht is a declaration 
that the IV* A pr slatt.:'e”t dated January 24, 1972 var 
f nl so and i..i r.J ?o<ii i-g in violation of l ho proxy statute 
and rulefc'iiuij.- 3.}, pi? ji.Viff s cool; partial rumiary 
judgment on Claim 2 i the torn of a declaration that 

4*t,r> r*nvfv>1 »-e* ,•••*• C 4f- 1 »?2f| TTi^ r * — 

■** 

leading in violaii.cn r,j: the prosy statute and rules. 

In tnc ?lt rnuLivc, plaintiffs request that "ap¬ 
propriate hearing; " l.c held to deieuuinr. urdisfSutabl a 
facts under Rule bt. (ci). 

In connection with the proxy statement, 
plaintiffs complain that no subtitles or subneadings 
vcra used .1 : the 1-1/? page doscriptic! under the head¬ 
ing "Cut.- Transactions and Events," which described 
sales of r. i.7 :-t*' cert.* in inside) a or their p u- 

sociatcs; the oj**«-*.n. lug loss of $1.4 million for fiscal 
<1971; the proposed la.l*.* of computer systems; the need fc 
the con; or.i. r of delvnburc hoi L v.; ..or the* lutt.tr sale; 
and th.c n**ed for »vc■ i. 1 ng cap.tel. 


It i'j coif.plai.nod 









that tl. : pi»te •>'.i :il significance or ’rr.portt :,ce to 
shareLv ..lorn those subjects wan noL sufficiently 
closer;' -.'. hath • c spoof- to the description of the 
propor <: ce; i : vale, it ir. contended that the 

proxy : * c.Lc rue’ ’, v v» over!y optimistic in indicating 
that such sale von 1.1 satisfy L'AS h 'u need for working 
capital for the foreseen!.]c future. It is claimed 
that the proxy statement should have, although it 
did not. desj;. i \>e the intended reduction of con¬ 
version price an; the potential “dilution" of the 
equity interest* oh the present: shareholders. 
Plaintiffs further urge that the proxy statement 
should have. disclosed a conflict of interest on the 
pert of D'-f.iv’r mnr.gr’.i.ant which existed in con¬ 
nection with their nttejr.pting to represent the s 

) nt’OTf' r r v o ? h'n't"^^ r - r c*.TK^ ^ ^b^r^UlTC he ^ C^C i*" 

in de tot mining the* r.ew conversion price. 

With respect to the annual report for 
1971, plaintiffs allege that the "President 1 s 
Letter" v.as fal-c and ir.isle.'.ding in indicating that 
during fiscal 1971 tnc financial position of DASA 
had irproved. Plaintiffs also claim that an asset 
of $1.5 million was included in the. financial state¬ 
ment, which should not have Leon included or should 
have at leant irn. left -r explained. This asset 


* 








related to an acquisition which DAS A had mr.de of a 
company called Cyber-Tronic. 1 ;, Inc. (CTI) . According 
to the footnotes to the 197J financial statement, 

DASA had originally dc.tcrnincc? that the aggregate 
purchase price of CTI exceeded by about ?1D million 
the fair value of the assets acquired. According 
to the footnotes, DASA had later rovio..„d 'this 
intangible asset" and determined to write it down 

to $1.5 million. 

A. 

/T As one would imagine, plaintiff''. 1 con¬ 
tentions with regard to the falsity of the r>ro::v 

i 

statement and the 1S7J annual report a?e Jotly 

1 *t I,. ,i v view, fcbe.se j so*. 1 ? cannot 

possibly be resolved in plaintiffs' favor on h summary 
judgment motion. 

A legal issue* hat be . n aised as to whether 
the alleged falsity oT the 1971 annual report Con¬ 
stitutes violc’tj.on cf the proxy rules -- specifically 

Rule. Wa-9. Sec: Dill on v._Tet^, 326 F. Rupp. 1214 

(D. Dal. 1971). In vice; of the ruling I have made 
above regarding the issues of fact, I find it un¬ 
necessary to decide this question of law. 

W.i uli regard to plain* i *fs' alt, rnative 
suggestion that the Court should hold 1,carings to 
detemirso specific frets which are beyond contention, 
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such a procedure would net he useful under the cir- 
cumstances. As already indicated, J .intend to dis¬ 
miss Claims 1 and 2. Fvon if I ware net to dismiss 
these claims, the fin thor narrowing of issues would 
be carried out in nor::.. 3 pre-tr : <d proceedings rather 


than a further 

proceeding under 

rule 5P. 

/r 


Claims 1 and 2 
Should l - . D* smiev- 

■ d 


The 

p.rinc.ip 3 atrumccv 

; ip.ad 2 by 1j 

'ASA, in 

its motion fur 

aui rar; j nugr.on 

disi.ii r.r. • ne 

Claims 1 


and 2, is that the issues mired, by the. -, claim.; arc 
moot. D7>SA points out that what plaintiffs are seek- 

I r. V % —*. 1 mm ^ ^ « V. O *• — 7 "i ' V I* •! • - - % • \m - .U 

lli'J f »^U —' Cv.i . ^ ‘ •— 1» V. I J. U.'V* mm f Jm m. U UtoC.L Ul. U L A W 4 t t^*4< t L- f 

/• 

because of the falsity of the proxy laitcrir-.l, the 
1972 annual mooting should 'JL>c doul. v eul i/oid, and 
that DA.9A should be directed to circulate nc\/*;proxy 
material for a r.cw 1972 annual meeting. D.ASA urges 
that such claims arc moot because of the fact that 
a 1973 annual meeting of DASA has been held, before 
which re’- proxy materis! and a pm.* annual report, 
wore circulated to the shareholders. 

I agri e with DASA'r. position. It is 
correct that on O" about January 19, 197 3 L'ASA sent 
to its shareholder 1- a notice ot ar. annual meeting to 
bo held February 27, 1973, and a proxy statement 


t 





for that annual • c.ti.ng. An annual report for fiscal 
3 972, cos.Laiair. ace-i tod i:i.nancia 1 statement, was 

sent v.'it'• ti s p- u y r o^.. ial. 

The IS7? anai. 1 ’..eating has been duly held. 
Seven d: lectors he- l>ccr cite ted — ‘1 of whom are 
the rare- those • ■' octe.d in 1972, and 3 of whom are 


It would bo an chvious absurdity to order 
j ston of the 972 prony inal £iial /aid tl.c holding 
of a now J *57 2 amt-.! *1 mooting. it is unnecessary to 
labor tie j; air.t. Sufic, i L to say that the only 
actions tchr.n at the 1972 annual meeting, based upon, 
t).r* 197.: , .r > ':v r at:, rialwere t:no elect ion of 7 
diicctoJ r ic r oi.a-y uv t er::/' and th.? approval of 
Arthur Ar.-dc-rsen i* Co. as. a Visitors for t he: fiscal 
year ending Ocv.ob-.r 31, 1272. The directors elected 
at the 1972 annul? meeting have completed their terms 
and Arthur Anderson f« Co. has carried out its auoit. 

Of course, when the action vns originally 
co'i.a.nnceti, on March 30, 197 2, the issues raised by 
Cl rims 3 and " were no 1 , moot, ; n the way they now 
■ire. But It* months h vo now elapsed, and wo must 
deal with plaintiffs’ claims under the circumstances 
that no v ox is* . 
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It' sfjo’.iju h.j j.oLc.cl the-': r-1 aintiffs 
failed to avail them.clvo.. of vr..h would nnvo been 
a relatively simple rcn« !y ---- an re* ion brought 
before the 197?: annual r e -tiny i coking to postpone 
the holding of that n.eefi c, or. tb ■ ground that, the 
proxy materials ware fair.-: and misleading. If 
plaii tiffs 1 claims of. falsify with respecr to the 
proxy materials he 5 any ; rit the rcuiody in a pre- 
meeting action would how been lens complies.ted to 
administer than attempt.' • g to unde the meeting 
and its result:- after it ns held. 

Plaintiffs had ir. rind the'basic outlines 
of their olajxis » — *-w.^ z?.'~ ' ~'j, but ccv."fiti 

to use them soln j v ar o ir j iiiii ».g ; oii.t for urging 
that uebrntuio nolth-rs I rep. j: re..is. d c r. the board 

and that the conversion price of the debentures )4b 
set in accorodiKt: with p.iainti.frs 1 v.’isnes. 

I should further note that after the 
action v.as ccr.u.w«.;\! on K -cl: 30, 1972, plaintiffs 
were given an opportunity- for a speedy trial of 
their car:: at ~ t ir.«s be for.- their claims about 
the 1972. annual r 't ing 1- >d beco.nc completely moot. 

This was offered, tv the*.. Ly the Court of Zvppoals in late 
August of 1972. Plaintiffs j <;• force. who offer. 
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Thus far, in discussing the grounds for 
dismissal of Claims 1 and 2, I have dealt with 
these claims as requesting declaratory and injunctive 
relief — requests that the 1972 annual meeting and 
its proxy materials be declared illegal and void 
and that new proxy materials and a new 1572 annual 
meeting be ordered. 

A further question remains as to whether 
there is any valid demand for damages based upon 
Claims 1 and 2 which would prevent summary judgment 
dismissing such cl aims. 

Plaintiff:;' position with respect to 
d-'i^-'gos cr'nyic f to mv the least. indeed, in 

my view, plaintiffs have totally failed to describe, 
either in thcor pleading or otherwise, how the 
alleged falsities in the 197-2 proxy materials and^ 
in the 1971 annual report caused any injury or^ 
damages tc DASA, to plaintiffs, or to the classes ofc 
shareholders and debenture holders they purport to 
represent. To Vie sure, in the prayer for relief at 
the conclusion cf the first emended complaint there 
arc requests for damages. I'or instance, plaintiffs 
ask a judgment in favor of plaintiffs and the other 
debenture holders against D.\f>A and the defendant 
officers and directors, in tie amount of $6 million 
'or such other sum as the court may find tc have been 

- If. - 




caused 

by 

the • 

-u.n on Luo part of such defendants 

Xt 

G 

0 

' . L 

ion. o 

• to r-v el-, plaintif i s." A request in 

siniila 

i * 

ri.tr. i: 

tor a judgrv-nt of damages against 

the dei 

( * 

ant o: : 

.fei s .u'- 1 directors .in favor of DASA 

and the 

: n/, 

dA si--. 

.eho’drrr. A request for damages of 

v 3 mi x 1 


"or • 

:r.h other sura or sums as the court 

may fin 

1*. \ 

o h.iv . 

1 ' is made against defendant 

Arthur 


ersei. 1 

< Co. cn bc.half of Dot,A, the debenture 

holder:. 

# a 

nd t:... 

shareholders. 


Eut the/.e requests for damages are not tied 


to any 
Nor , nr. 
Claim .1 
dor no c 


pe.cifio 
already 
or Claim 
used any 


claim or claims in the complaint. 

3 v.C .r-.c ted, j £s there any statement in 
f. alleging that the asserted v;rong- 
:.'t no:'f Led injury or damages. More¬ 


over, r.u' r . oi! she prime targets of the stated damage 
demands d ..crib-cd above -- the officers and directors 
cf PACA hav:. net h-.n acr-cd with process, although 
this action liar boon pending for IS urmths. 

in addition, in my view, the undisputed facts 


on the pres 
provable cl 
2. Ah :.u 


out motions conclusively nog ato <xny valid, 
a ■ ns for monetary damages under Claims 1 and 
i “ erv itu , .the only business transacted 


at the .19,2 annual rooting \ms the election oj5» 7 
directors and the ratification cf Arthur Andersen 


£ Co. to conduct the audit for fiscal 1372. At 






no tiii.o, oi fact before Un i of cin>j or since, have 
plaintiffs indie: i-d tlu-.l: the 7 directors shoe Id not 
hnvn dee. . d or t hat t thus *‘ »ki*.j se.i f< Co. should 

not have been approver; ay i v^cuntan: c. Indeed, despite 
the fact that pJ.ai r.l.lits * be ;ic oh: v,os of luisrcp- 
rcsentatic ;i had f rar • V '"ere tie 1972 annual 

meeting to.<3. place, and the; o o.ur' f jt.■ v.t-^c ai insulated 
in thoir proposed pr.-ay stfl-ov.ent, plaintiffs stated 
at that tine that they ware in favor of the election 
of the 7 person:, as d 3 recto, t. and in favor of Arthur 
Andersen r. Co. an acceuntas ts. Cure-3 y there can be 
no cl a. ; ni lor inoi-. i !, d.acvd iV'"' actions 

at tl«- 1*7/ «r.nn. i M-.fiuo a..-, v.rory 1 Rn«:<" i ,V| e 
issued in cossnocticn thorcvxtu. v 

The real "injury" which plaintiffs are 
Fcehimj to cure .in their fa'■ turo to achieve the low 
conversion price for ilv.*. dc! ,r r.cure-*., sud pos.-j.oly 
debenture repressnta tion on the bou>'c . These wore 
the tv.’o point t they vc'u soohiro to at cert in their 
proposed proxy statcn.er.t. Indeed, it is clear that 
plaintiff;; vore reel. -: ry to paint the financiax pi churn 
of A a: beiwj v:ors a than rs prese nt...d in 07 UK' s 
r.tnnayti at p: c.;.j t j ial in order to persuade ti c 
:;ha-aholdcj i of the crucial it port anc-. of the sale 
cm the ccir.pul or systems, so that in turn the DACA 
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shareholder r, v;orld sunko the additional concessions 
fie .sired by plaintiffs (low: conversion price ahd 
board repre. . What h : ~ actually transpired 

if. that the computer sale h ■' been con:ruminated, but 
plaintiffs did not :v- coed i> Mail ing board repre¬ 
sentation or t he lo’-i conversion price fer the 
debentures sought by 1 hen.. 

I think it is certain that there is no 
W ay, short of the most fanoifx i speculation, to 
trace the above cric-v nee c.c injury hack to alleged 
falsity in the p.v .\y c. .ferial ;assign a dollar 
fiyv: a to srop injury. 

My statements in this memorandum are not 
intended to indicate any viev: about plaintiffs' 
fOPtenKp'/: rr ,-.ri-H\n<-« M-iri'h «, IP?? solicitation 

letter to the debenture holders# or other matters- 
referred to in the re-raining claims in the first 
amended cor.plaint. — 






"'•IfiiftyfirHhYiy . 




MW 


Coik-i us i on 

rJ.nlnti ffr;' motion for partial summary 
'..I aad ott-.r relief under F.P..C.P. 56 with 
ri.fT’ el. to C?.'. i..\ 1 avid 2 is denied. 

Too notions of defendants DASA and Arthur 
Aid . .•••>!! s. leu nummary •judgment on Claims 1 and 2 

a -o v . - ' c-d ; \'C said claims are dismissed. 

So orCarad. 


LaLi.d ; V.c\: Yc r’ , Kev» York 

fc.p1 27 , 1973 


THOMAS r. GRIPSA 

U . S . D. J. 
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UNITED ST * c n ISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BROWNING DEBENTURE HOLDERS' 
COMMITTEE, et al., 


Plaintiffs, 


-against- 


DASA CORPORATION, et al.. 


Defendants, 


Moving Party: 

Return Date, Time and 
Place of Hearing: 


Relief Requested: 


Civil Action 


72 CIV. 1332 
R.O.O. 


NOTICE OF MOTION 


Plaintiffs 


juA 

’, Mart 


Friday, March 29, 1974 
2:15 p.m. 

Room 519 


U.S. Courthouse 


Foley Square 
New York, N.Y. 

Or such other date, time, or 
place as the Court may direct. 

(A) Reconsideration and re¬ 
argument by the court of the 

respective motions by plain- 

/• 

tiffs and defendant DASA for 
summary judgment as to Claims 
1 and 2 set forth in the 
complaint; or 

(B) An order pursuant to 
Rule 54(b), F.R.C.P., direct¬ 
ing the entry of final judg¬ 
ment as to Claim 1 and Claim 2; 


or 












Supporting Papers: 


Dated: New York, N.Y. 

March 13, 1974 


TO: JACOBS PERSINGER & PARKER 

Attorneys for Defendant 
DASA Corporation 
70 Pine Street 
New York, N.Y. 10005 

SULLIVAN & CROMWELL 
Attorneys for Defendant 
The Bank of New York 
48 Wall Street 
New York, N.Y. 10005 

BREED, ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co. 

One Chase Manhattan Plaza 
New York, N.Y. 10005 




(C) An order pursuant to 28 
U.S.C. 51292(b) authorizing 
interlocutory appeal by 
plaintiffs from the order 
herein by Judge Griesa dated 
September 27, 1973, upon 
the ground that the order 
involves controlling questions 
of law as to which there is 
substantial ground for dif¬ 
ference of opinion and that 
an immediate appeal may 
materially advance the ultimate 
termination of this litigation. 
Memorandum dated March 4, 1974. 


BREWER-& SOEIRO 
Attorneys for Plaintiffs 

By 

Bradl/ey R. Brewer 
A Member of the Firm 
292 Madison Avenue 
New York, N.Y. 10017 
(212) 679-8091 










T COURT FOR THE 
NEW YORK 


r ^_ DEB ENTURE HOLDERS- 
LilL E, et al., 

Plaintiffs 
-against- 
CORPORATTON, et al 


Defendants 


MEMORANDUM 


ANP ORDER 


Plal " tlfrs have made four motions 

HZ th 7 “ Ve f ° r —deration or the motion 
le " d<, ' Ia<i<1 b » Crlosa Grant,ng summary 

JUdE "° nt t0 claims 1 and 2 01 

complaint. Second, plaintiffs move for 

an order pursuant to Rule 5 *(b) of the Fed. R. C iv. P 

directing the entrv of fi„ al 4 

1 ° f flnal Judgment as to said 

^ lmS 1 ‘ na 2 * Thlrd ’ ln the alternative they move 

order pursuant to 28 U.S.C. Sl2 9 r(b) authorizing 

an Interlocutory appeal from the said order of 

•Judge Grlesa . Fourth, plaintiffs move f or clas3 

action determination pursuant to Pule 23 . Ped. . c,v 


amended 












Plaintiffs’ motion for reconsideration of 
the decision of Judge Griesa is denied. Judge 
Griesa's opinion and order was filed on October 1, 

1973. The notice of motion for reconsideration and 
reargument is dated March 13, 1974, some 5 1/2 months * 
after the decision. The motion for reargument, not 
having been made within ten days of the ling of 
Judge Griesa’s decision and order is barred by Rule 9(m) 
of the General Rules of this Court. 


Since the defendant DASA Corporation does 
not object to the entry of final Judgment as to claims 
1 and 2 pursuant to Rule 54(b), I grant plaintiffs’ " 
motion to certify the order of September 27, 1973 of 
Judge Griesa as a final order pursuant to that Rule. 
However, I deny plaintiffs' motion for an order 
pursuant'to 28 U.S.C. §1292(b) authorizing an 
interlocutory appeal. It is well established that 
an interlocutory appeal should not be. permitted unless 
the order under attack involves a controlling question 
of law as to which there Is substantial ground for 
difference of opinion .arid an Immediate appeal from 
the order may materially advance the ultimate termination 
of the litigation. Gottesman v. General Moto r s Corp. . 

268 F.2d 194 (2d Cir. 1959). I find neither of these 
two requirements are met in this case. 


2 


a . // n 
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1 dGny P^lntlffs. motion r 

St3tUs * p lalntlff s seek to ** ° laS8 SCtl ° n 

follows: a) all S h two Masses as 

* 311 debenture holders of 

all stockholders who A; ^ b> 

3 who owned shares of dasa 

between January i lq7? . COmraon sto <* 

y 1. 1972 and February 29 iqyo c , 

1 - > .r a. 1 972 ' Slnce 

d ‘” l5Sea ' Plaintiffs > motion to re 6 *“ 

Is denied as moot, : f urth the stockholders 

- — the deh „nr PlaIntlfr " — 

ur e holders of DASA 

since the evidence <,h Corporation 

ue nce shows that- 

holders have alread y rejected h - 

j ejected the relief 

demand. f the Plaintiffs 

*• 

% 1 

att ^ 1 866 U> tMS lltlsati °" Involves an 

attempt by the plaintiffs t, /* 

of DASA Cor ’ are d eb enture holders 

uasa Corporation, to force th« 

Corporation t , management of DASA . 

of DAS r thC Pr ° P0Sed »tto 

. tr rep rr ~ * 21 to —- *•<* - 

This conversion price of th» a w 
“« nalated to tL sale of 
Corp. _ 

of the-, *" t0 efr,! ' t ' ,ste ‘he transfer 

e .. . n<?Cp ssary f or DASA to obtain th 

consent of two thirds nr th a 

any transfer of asset h ° lderS 

__ S C ° Uld take P lace * which consent 

— 

nule on aspects orthg™™ 0 have dad occasion 


» i. fk >*. 
i - * ' 


ffl 


v- i 

fv 

- f i 






was obtained by DASA before this litigation was 
commenced. 

It is of critical significance however, that 
after the commencement of this litigation, DASA advised 
all debenture holders by letter that they could 
revoke the consent they had heretofore given in the 
light of the litigation. In response to this letter, 
the holders of only . 3? of the. principal amount of 
debentures elected to withdraw their previously filed 
consents. Holders of 71.3? of the principal amount 
of debentures continued their consent to the .1' 
management's proposed reduction of the conversion • 
price to $21.00. Thus the .debenture holders were given 
an early opportunity to declare for or against the^ 
position the plaintiffs now assert here, and chose over¬ 
whelmingly to reject it. In view of the above, there 
is no class for the plaintiffs to represent. See 
Schy v. Susquehanna Corporation , 419' P.2d 1112 (7th Cir. 
1970), cert . denied , 40C U.S. 826 ; Giordano v. Radio 
Corporation of America. 183 F.2d 558 (3d Cir. 1950); 
Sc hulman v. Rltzenberg . 47 F.R.D. 202 (D.C.D.C. 1969); 
Hess v. Anderson, Clayton & Co .. 20 F.R.D. 466 (S.D. 

Cal. 1957); duPont v. Perot , 59 F.R.D. 404 (S.D.N.Y. 















UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BROWNING DEBENTURE HOLDERS' 
COMMITTEE, et al., 


Plaintiffs, 


-against- 


DASA CORPORATION, et al.. 


Defendants. 


72 Civ. 1332 

/!/*}£ ft/Orb 

NOTICE OF MOTION 


Moving Party: 

Return Date, Time and 
Place of Hearing: 


Plaintiffs 


Relief Requested: 



«— ^ ‘ > 


/Jv? a ;■ / > ^ 

FridayJOTy-T-S 7 , 197 4 

1 1 

2:15 p.m. ^ 

Room 1306 
U.S. Courthouse 
Foley Square 
New York, N.Y. 

Or such other date, time or 
place as the Court may direct. 
(A) An order directing that 
depositions taken on behalf 
of the plaintiff, or any other 
party, may be taken through the 
use of two simultaneous tape 











recorders making duplicate original 
recordings of the proceedings, with 
(i) one such original to be kept 
by counsel for the plaintiff and the 
other to be kept by counsel for the 
defendant primarily involved in the 
pro eedings and (ii) a typed trans¬ 
cript of the deposition to be sent 
by counsel taking it to all counsel 
in the action. 

(b) A pretrial order directing that 
counsel for DASA submit and serve 
proposed findings of fact with 
respect to Claim 3 within 15 days 
after the order; that counsel for 
plaintiffs and DASA confer during 
a period of 15 days after service of 
DASA's proposed findings for the 
purpose of reaching agreement by 
stipulation on all facts not reason¬ 
ably in dispute with respect to 
Claim 3; and that a pretrial con¬ 
ference with the court be scheduled 
for a date approximately 45 days 
after the court's order at which time 
the court will consider the results 
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Supporting Papers: 


of the parties' negotiations 
concerning stipulated facts 
(together with the opposing pro¬ 
posed findings of fact and other 
relevant documents in the record) 
and thereafter issue a pretrial 
order determining fects not reason¬ 
ably in dispute and issues of fact 
and credibility as to which it will 
be necessary for the court to hear 
evidence at trial. 

Affidavit sworn to July 12, 1974. 


Dated: New York, N.Y. 

July 12, 1974, 


JACOBS PERSINGER & PARKER 
Attorneys for Defendant 
DASA Corporation 
70 Pine Street 
New York, N.Y. 10005 

SULLIVAN & CROMWELL 
Attorneys for Defendant 
The Bank of New York 
48 Wall Street 
New York, N.Y. 10005 


BREWER & SOEIRO 
Attorneys for Plaintiffs 

BY /■ _ 

Bradley R. BreWer 
A Member of the Firm 
292 Madison Avenue 
New York, N.Y. 10017 
(212) 679-8091 
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BREED, ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co. 

One Chase Manhattan Plaza 
New York,_ N.Y. 10005 





/• 


A — ✓. 



it 1 4 '.A- 


- r-m^.% t . . 





UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 

BROWNING DEBENTURE HOLDERS' 

COMMITTEE, et al.. 

Plaintiffs, ; 

-against- . 

DASA CORPORATION, et al., * 

Defendants. 

I • 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK) 

BRADLEY R. BREWER, being duly sworn, deposes and says: 

(1) —^- lant and Purpo se of Affidavit . (a) I am a member 
of the firm of Brewer & Soeiro, counsel for the plaintiffs in this 
action. I have served as plaintiffs' attorney herein si^ace this 
action was commenced. I am fully familiar with the facts and cir¬ 
cumstances involved in it. 

(b) I submit this affidavit in support of plain¬ 
tiffs' motion for the relief described in the foregoing notice of 
motion. 


72 Civ. 1332 
R.0.0. 
AFFIDAVIT 










court. (i) The proposed deposition procedure is described in 
the foregoing notice of motion. It involves elimination of the use 
of the usual "court reporter" and the use, instead, of two simul¬ 
taneous tape recordings recording the questions and answers. At 
the end of each deposition session, one set of the tapes is given tc 
counsel for the witness and one set is kept by plaintiffs' counsel. 
From the latter tape, a transcription in the usual form is made and 
submitted to counsel for all defendants. If any defense counsel 
wish to compare the transcript with the "defense copy" of the original 
tape (or with that held by plaintiffs' counsel), they are free to 
do so at their leisure. 


(ii) Plaintiffs ' counsel has had experience in the 
past with this procedure for recording depositions. It has found 
opposing counsel unanimously willing to use this method, and has 
experienced no difficulties or disagreements of any kind,*resulting 
from its use. So far, no counsel for any party has felt the need 
to compare the transcript with either of the two available tape 
recordings. In one deposition, plaintiffs' counsel provided two tape 
recorders and defense counsel chose to provide a third. There was 
nc disagreement with the transcript made from one of the plain¬ 
tiffs' tapes. One action recently tried before Judge Lasker of 
this court in which the proposed procedure was used successfully 




and without incident was iHtgHti^ec ialt t „, lne . . 

72 Civ. 785 (M.E.L.). ' 

(Ui) We respectfully submit that the proposed 
procedure is effective, accurate reasonable, and fair to all 

their counsel. it offers two main advantages. First, 

there is the advantage of speed- a *. 

peea. a transcript can be prepared 

promptly in counsel's offices U qinn ■ 

nces, using ordinary transcription equip- 

»ont and normal secretarial help. As a result, an extremely 
accurate transcript can be available very Richly without resort 
to the extremely expensive per-pa g e charts normally made by court 
stenographers for ■■rush" or "overnight" transcripts. The second 
advantage is cost. * perfectly acceptable transcript is available 
using the proposed procedure at roughly one-fifth of the normal 
cost of deposition transcripts, even at norma rates, r 

(b) In the circumstances, we respectfully submit 
that the reguested permission is within the power of the court to 

the request is reasonable and well-justified,/that no 

serious or significant burden or risk would be imposed upon any 

party (since counsel for any party can request that a court 

stenographer be present at his expense, if he wishes to have one,. 

and that the motion in this respect should be granted. 

(3) The mot ion for a pret-j-iai , - 

--- * ord er setting a pretrial 

procedure and schedule for i-ho ... 

---- — arIy determ ination of undisputed 

facts . 

(a) ££° c edural Background, (i) As the court has 
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been advised in documents filed by plaintiffs' counsel in May of 
this year in connection with cross-motions argued before the court 


on 4/19/74 [see, plaintiffs' rebuttal memo, dated 4/16/74, pp. 22-24], 


plaintiffs' counsel proposed informally to Judge Griesa early in 
1973 and again to this court in April of 1974 the proposed procedure 


for narrowing the factual issues involved in this action which has now 


been made the subject of the present formal motion. That proposed 


procedure is regularly used by Judge Pollack of this court with 


what he considers highly effective and satisfactory results. 


We have been told by counsel involved with cases before Judge 


Pollack in which resort was made to this procedure that they. 


too, found the device very helpful and effective in narrowing the 


factual issues in a potentially complex case at an early point 


and in enabling counsel for both sides to focus their efforts-' 


during discovery only on genuinely triable issues of fact and 


credibility. For Judge Pollack's views, see: 50 F.R.D. 451 and 


New York Law Journal for 4/2/72, page 1 


(ii) Rule 9(g) statements with respect to Claims 


1 and 2 were exchanged between counsel for plaintiffs and DASA 


in connection with the cross-motions under Rule 56 decided by 



Judge Griesa in September of 1973. Plaintiffs' proposed findings 


of fact with respect to Claim 4 were served by plaintiffs' counsel on 


all opposing counsel in open court on 4/19/74, at which time Dlaintiff 


counsel requested that defense counsel (and counsel for DASA in partici 


lar) make good on their protested desire for early trial and decision ( 


*See also, letter from plaintiffs' counsel to the 
court dated 5/2/74, pp. 1-3. 




this action on its merits by cooperating voluntarily with the 
proposed factual issue narrowing procedure recommended by Judge 
Pollack, for many years a leading defense attorney in corporate 
and SEC law litigation. Counsel for DASA and for the bank have 


refused to cooperate with the proposed procedure except upon 
order from the court. That position on their part has made the 
present motion necessary. We respectfully submit that the interests 
of justice as they are involved in the procedural aspects of this 
case require that the present motion be granted as requested. 


$ 1 /? 

Bradley ITi Brewer 


Sworn to before me this 
tic- 

1 y r day of July✓ 1974 . 

> 7//! !i^\ 

"°“ x * Pub;i,:, £l4t . of N(jw _ 

Wo. 60-3144300 
in Westchester County', 
Commission Expires March JO. Id g 








j UNITED STATES DISTRICT COURT 
! SOUTHERN DISTRICT OF NEW YORK 


"V, *.t 

/ ■ / ' 


BROWNING DEBENTURE HOLDERS’ 
COMMITTEE, et al., 


Plaintiffs, 


-against- 


DASA CORPORATION, et al., 


Defendants, 


72 CIV. 1332 
R.O.O. 


PLAINTIFFS' PROPOSED FINDINGS 
OF FACT WITH RESPECT TO CLAIM 3.* 


A Dasa Corp. - 1972 Proxy Materials 

*(1/ On or about January 24, 1972, defendant DASA Cor¬ 
poration ("DASA") sent or caused to be sent to holders of 
record of its Common Stock (the "stockholders") as of the close 
of business on January 14, 1972, in connection with DASA's 1972 
Annual Meeting of Stockholders each of the following documents 
(hereinafter sometimes referred-to collectively as the "proxy 
materials," true copies of which have been heretofore filed with 


the court): 


(a) a Notice of Annual Meeting of Stockholders 
dated January 24, 1972, and subscribed "By Order 
of the Board of Directors, Alma M. Smith, 
Assistant Clerk " (the "notice of annual meeting"); 

(b) a document entitled "PROXY STATEMENT - DASA 
CORPORATION - ANNUAL MEETING - February 29, 1972," 


* Proposed findings as to which plaintiffs maintain that 
the pertinent facts exist for purposes of this action 
without substantial controversy or reu~ nable grounds 
therefor are preceded by an asterisk (*). 
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dated January 24, 1972, and signed "by Order of 
It the Board of Directors, RICHARD A. REICHTER, 

'I 

President " (the "proxy statement"); 

(c) a form of proxy to be signed by the stock* 
holder (the "proxy"); and 

(d) a document entitled, "DASA - ANNUAL REPORT - 
1971" (the "1971 annual report"). 

*(2) The notice of annual meeting and the proxy state- 
j! nent were ^fted for DASA by its General Counsel, Jacobs, 

I 

j| Persinger ,*nd Parker ("JP&P"), who consulted from time-to-time 

,! in the dramng thereof with various other persons, including 

|l 

officers of DASA. 

I 

'' Within JP&P, work on the proxy statement was 

begun by Martin S. Wagner("Wagner"), an attorney associated with 
■ JP&P ' in November of 1971. Wagner devoted more time than any 
other attorney of JP&P to drafting of the proxy statement and 
i, did most of the work involved in such drafting. 

Ij Under date of 1/27/72, Wagner wrote to Martin 

I. Lewis, Esq., of Investors Diversified Services, Inc., in 
j: Minneapolis, Minnesota enclosing final proxy materials for 

'i 

ji DASA's 1972 annual meeting. 

I: 

*(5) On 2/10/72, the lav/ firm of Maul 1 & Soeiro ("M&S," 

I' then counsel for the parties who later became the plaintiffs 

Ij 

herein) sent a letter bearing that date to the Corporate Trust 
j! Department of The Bank of New York (the "bank"), a defendant 
j; herein, with carbon copies to DASA JP&P and the Securities and 
:l Exchange Commission (the "SEC" or the "Commission"). A true 
copy of that letter is attached hereto.* On or about 2/16/72, 


The exhibits here and nereafter referred—to were previously 
served and filed with the court as exhibits to plaintiffs' 
Rule 9(g) statement. 




M&S sent a revision of its letter dated 2/10/72 to the same 
rec.pients. 

*(6) On 2/16/72 and 2/23/72, the law firm of Olin, 
1-iurpny, Manuel & Lynch {"OMM&L") sent a letter to M&S bearing 
that date, copies of which are attached hereto. 

B - Proposed Proxy Statement of REB to DASA Stockholders. 

*(7) On 2/26/72, M&S sent a letter bearing that date 
to the SEC, enclosing for review and comments by the Commission 
staff a proposed "Proxy Statement of Roy E. Brewer" ("REE") for 
distribution to the stockholders of DASA in connection with its 
1972 annual meeting. (Copies attached.) On that date, a copy 
of that letter and the REB proxy statement were delivered to 
JP&P and to DASA. 

*(8) A copy of the REB proxy statement was delivered 
personally to every member of DASA's board of directors prior 
to the DASA 1972 annual meeting held on 2/29/72. 

*(9) The contents of the REB proxy statement were 
referred-to and discussed by Bradley R. Brewer, an attorney for 
the plaintiffs herein, during a presentation made by him to the 
organization meeting of DASA's board following the 197 2 “'annual 
meeting. During that meeting, all members of the board present 
indicated to Mr. Brewer that they had received a cop^ of the 
REB proxy statement prior to the annual meeting. 

*(10) On 3/7/72, M&S sent a letter to the SEC in the 
form attached hereto setting forth the "factual background" 
of the REB proxy statement. 

C - The Dasa March 9 Letter to Debenture Holders. 

*(11) On or about 3/9/72, DASA sent a letter bearing 
that date to the holders of its 6% Convertible Subordinated 
Debentures due July 1, 1987 (the "March 9 letter" or the 


1 


il / c 





U* J&» :.S 


; "solicitation letter"; the "debenture holders"; and the "de- 

I 

j bentures," respectively). A true copy thereof has been filed 

i 

! previously with the court. 

*(12) On 3/9/72, M&S sent a letter to the SEC enclosing 

l 

! a proposed form cf proxy and proxy statement of the Browning 
j; Debenture Holders' Committee "with respect to the proposed 

ii 

i Meetina of holders of" the debentures. (Copy of cover letter 

!! 

!| attached) . 

ij 

i *(13) On 3/16/72, M&S mailed to DASA by certified mail 

i 

j! a letter demanding that a statement in the form attached be in- 

1) 

i< eluded in DASA's proxy statement to the debenture holders. 

*(14) VJhen M&S sent its letters dated 3/9/72 and 

ii 

ij 3/16/72, it was not aware that the DASA March 9 letter had been 
!| sent to the debenture holders. 


D - Proposed Browning Committee Proxy Statement to Debenture 
Holders. 

ii - 

*(15) On 3/18/72, M&S sent to the SEC a revision 

I 

bearing that date of the proposed Browning Committee proxy 

ij statement for the debenture holders. (Copy of letter and en- 
; •*. 
jj closure attached.) 

*(16) On 3/19/72, M&S sent to DASA a letter demanding 

a prompt response to its letter dated 3/16/72 and stating that 

I 

1; a copy of the March 9 solicitation letter to the debenture 

• I 

|l holders was not sent to Bradley R. Brewer, of counsel to M&S, 

| 

!' despite the fact that he was listed twice on the records of 

I 

ij DASA as a holder of the debentures. (Copy attached.) 

*(17) On 3/17/72, OMM&L sent a letter bearing that 

! date to M&S. (Copy attached.) 

*(18) On 3/21/72, M&S sent a letter bearing that 

date to the bank. (Copy attached.) 
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*(19) On 3/23/72, M&S sent a letter bearing that date 
to the bank. (Copy attached.) 

*(20) On or about 4/21/72, DASA mailed or caused to 
be mailed to the debenture holders a letter supplementing the 
March 9 letter. (Copy filed previously with the court.) 

*(21) On 5/1/72, M&S sent to the SEC a revision of 
the Drowning Committee's proposed proxy statement to debenture 
holders made in light of written comments received from the 
Commission in a letter of comments dated 3/23/72. 

*(22) On 5/11/72, M&S sent a letter to counsel for the 
bank bearing that date. (Copy attached.) 



E - The Present Action. 

*(23) The present action was commenced on 3/30/72. 

At that time, plaintiffs made a motion for a preliminary in¬ 
junction against the proposed sale by DASA to Datatron Corpora¬ 
tion of certain IBM 360 computer systems, peripheral equipment 
and leases thereon and a related amendment to the trust indenture 
covering the debentures upon the ground that the "consents" 
solicited and obtained through use of the March 9 letter should 
not, in law and in equity, be relied-upon as valid until' ap¬ 
propriate action was taken to correct certain material defects 
of disclosure which the plaintiffs alleged were contained in 
that letter in violation of Section 14 (a) of the Securities 
and Exchange Act of 1934 (the "Exchange Act") and the so-called 
"proxy rules" issued by the SEC thereunder. A request for a 
temporary restraining order was dropped pursuant to an agreement 
reached between plaintiffs and DASA at a hearing on plaintiffs' 
request for such relief under which DASA agreed, through JP&P, 
not to sell as much as two per cent of the computers in question 
pending determination of plaintiffs' motion for a temporary 
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j injunction. (See letter from JP&P to M&S dated 3/31/72, copy 
l attached.) 

i 

*(24) On 5/8/72, this court, per C.B. Motley, D.J., 

I 

filed an opinion bearing that date denying plaintiffs' motion 


jj 

i for a preliminary injunction. 

ii 

*(25) On 5/8/72, when notice of Judge Motley's decision 

I 

I was received by counsel for the plaintiffs, attorneys from M&S 
I and plaintiff Simms C. Browning were in the SEC's offices in 
I Washington, D.C., attempting to work out with the SEC a form of 
l! proxy statement acceptable to the SEC for submission by the 

i' 

! Browning Committee to the Debenture holders. 

*(26) Judge Motley's decision effectively mooted the 

■ 

j Browning Committee's efforts to clear through the SEC and dis- 

jj 

i, tribute to the debenture holders a counter proxy statement pre- 
:i senting its views as to the merits and lack thereof of the 
:J proposed sale of computers. 

ii 

*(27) The indenture was amended on 5/15/72 and the 

j equipment and leases were sold on 6/1/72, 

{: 

*(28) Plaintiffs appealed the decision of Judge Motley. 
*(29) After the sale was completed, DASA moved, on 
;! 8/17/72, in the Court of Appeals to dismiss the appeal on the 

L 

ground that it was moot. Plaintiffs opposed the motion on the 

- ground that the Supreme Court had decided and held in Mills v. 

■ - 


!< Electric Auto-Lite Co., 396 U.S. 375 (1970), that the completion 

!'- 

* I 

of a corporate transaction such as this does not end the case 

ll 

or the interest therein by the courts because other relief than 
ll prevention of the transaction may be appropriate in the circum- 

|i 

. stances after the fact, if violations of the federal proxy 
i laws in fact took place. The Court of Appeals granted DASA's 
motion and dismissed the appeal in an order dated 9/12/72. 
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F - Disposition by DASA of the Proceeds of the Sale of Computers . 

*(30) On or about 5/12/72, Datatron Corporation sent 
a letter bearing that date to "All Creditors of DASA CORPORATION" 
a true copy of which is attached hereto, 

*(31) The proceeds received by DASA from the sale of 
computers to Datatron were applied as set forth in Datatron's 
letter dated 5/12/72. 

*(32) Promptly after the sale of computers to Datatron, 
the following sums were paid to the parties indicated from the 
$2,350,000 (plus or minus adjustments) paid by Datatron at the 
closing of the sale: 

To 


$156,632.49 


625,187.44 


IBM in payment of a purchase-money 
mortgage loan 

To First National City Bank of Mew York 
City in payment of loans made pur¬ 
suant to a line of credit originally 
issued to Cyber-Tronics, Inc. prior 
to its acquisition by DASA 

To New England Merchants' National Bank 
of Boston in payment of loans made 
pursuant to a line of credit secured 
by certain accounts receivable of 

DASA (approximate) 794,634.85 

*(33) The line of credit to DASA from the New England 
Merchants' Bank of Boston was not maintained or renewed'after 
payment in full of the amounts due thereunder after the closing 
of the sale to Datatron. 

*(34) Mo new sources of loans for working capital funds 
were available to DASA at any time within four months after the 
sale to Datatron which were not previously available. 

G - Miscellaneous Facts. 


*(35) At all times relevant to this action, three mem¬ 
bers of the plaintiff Browning Committee owned, collectively 
$127,000 face amount of the debentures. 






I 
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*(36) At all times relevant to this action, Roy E. 

ji 

'! Brewer owned of record 7 00 shares of DASA's Common stock 

ji 

*(37) At all times relevant to this action, Roy E. 

! 

i Brewer was the owner of record of both debentures and Common 

j 

jj stock of DASA. 

ji *(38) Edgar B. Stern, Jr., resigned from DASA's board 

ij of directors after its 1972 annual meeting and before its 197o 
ti 

;i annual meeting. 

;| * ( 39 ) Only one director of DASA disqualified himself 

j from participation in the decision and vote of the board made at 
! the 1972 organization meeting on 2/29/72 to fix the proposed 

f , i 

ij new debenture conversion price at $21. That director was 

ji 

;! Ernest T. Greeff. 

*(40) Officers and directors of DASA held the 

h 

!| securities of DASA indicated on the schedule attached hereto 

it 

ij and headed "Dasa Management's 'Equity Holdings'" on the dates 
indicated on that schedule. (Copy attached.) 

*(41) In connection with the proposed sale of computers 

jj . 

ji to Datatron and the proposed and related solicitation of 

.j 

il consents from the debenture holders, DASA's management and/or 

ji " ! 

|j its board of directors first fixed the proposed new conversion 

'j price at $32. That figure was incorporated in the first draft 

jj 0 f the first solicitation letter when that draft waj» sent to 
jl 1 

the SEC for review as a proxy statement. 

*(42) After the proposed conversion price was fixed at 

j ; $32 and before 2/29/72 , an offer was made to plaintiffs’ counsel j 

j! of a lower such price of $25 on behalf of DASA's management. j 

*(43) At the meeting of DASA's board on 2/29/72 

following the annual meeting and after a presentation was made 

to that board meeting by counsel for the plaintiffs in which 

he (i) referred to the proposed proxy statement to stockholders 
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of Roy E. Brewer and the points made therein and (ii) argued 
that it would be grossly unfair to the debenture holders and 
a violation of a legal or equitable duty of fair treatment 
owed by the board to the debenture holders for the new conversio 
price to be fixed at either $32 or $25, the board voted to 
reduce the proposed conversion price to $21, the price sub¬ 
sequently incorporated in the March 9 solicitation letter. 

*(44) Both prior to and at the board meeting on 
2/29/72, plaintiffs had pointed out to DASA's management, 
including its board, (a) that because the board was elected 
solely by the shareholders and the interests of the shareholders 
and those of the debenture holders were in conflict on the matte 
of an appropriate and equitable new conversion price, an un¬ 
avoidable shadow of doubt, bias, and possible illegality or 
invalidity would be cast upon any decision made by the board 
on the conversion price question unless careful measures were 
taken in determining the price which would demonstrate objectiv¬ 
ity, fairness and sound financial anaylsis in its determination; 
(b) that to alleviate such doubt and questions the method used 
in deciding upon the price selected and the reatibnale for that 
price should be publicly announced; (c) that an independent 
expert opinion should be obtained by DASA as the basis for 
determining the new conversion price; and (d) that “resort to 
such expert counsel is a procedure commonly used in the fi¬ 
nancial community in a difficult situation such as this. 

*(45) DASA management rejected a proposal presented 
by plaintiffs prior to the 1972 annual meeting that the board 
should obtain an opinion from an independent and unbiased 
financial analyst as to what price range the proposed new 
conversion price should fall within. 
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*(46) Plaintiffs stated to DASA management prior to 
and on 2/29/72 (i) that they believed a new conversion price 
of $32, or $25, or any figure over $12 would be arbitrary, 
irrational, unfair to the debenture holders and a violation 
of management's duty of fairness and equity to the debenture 
holders and (ii) that they intended to commence suit to determine 
the rights of the debenture holders if fair, open and reasonable ! 
procedures satisfactory to them were not used in fixing the new 
conversion price. 

*(47J DASA management rejected a proposal made by the 
plaintiffs prior to and at the 1972 annual meeting that such 
meeting be adjourned for a period of sixty days (or some other 
reasonable period) so that the shareholders could be given notice 
of the problem that had arisen over the proposed new conversion 
price and the likelihood of litigation if resort was not made 
to an independent expert opinion on the new conversion price 
as proposed by the plaintiffs. 

*(48) At its organization meeting on 2/29/72, DASA 1 s 
board fixed the proposed new conversion price at $21. 

*(49) DASA management did not obtain an : independent, 
expert opinion from a qualified financial anaylst in connection 
with selection of a proposed new.conversion price at any time 
prior to 2/29/72. No such opinion was obtained by EfASA at any 
time prior to closing of the sale to Datatron. 

(50) Between 10/31/70 and 10/31/72, the financial 
condition of DASA had not significantly improved. In fact, that 
condition had significantly deteriorated or declined during 
that period of time. 

(51) Between 10/31/70 and 10/31/72, the general finan¬ 
cial condition of DASAhad declined to a point where insolvency 
and bankruptcy were possibilities that had to be seriously 







considered by its management. Such possibilities were in fact 


seriously considered by its management. 


(52) In the financial statements included in its 


1971 annual report, DASA included, in stating its asset position 
an asset valued at $1,5 million which DASA*s firm of auditors 
and certified accountants had refused to certify as existing 
under generally accepted principJes of public accounting. 

(53) The sale of computers to Datatron did not in 
fact eliminate DASA 1 s need for sources of working capital from 
outside the corporation (a) for a period of three months after 
closing of the sale, (b) for a period of six months thereafter, 
(c) for a period of nine months thereafter, or (d) for a period 
of one year thereafter. DASA's need for such sources of out¬ 


side working capital funds has not been satisfied or eliminated 


to date. 


*(54) Nowhere in the proxy statement did DASA manage¬ 


ment state that a proposed new and reduced debenture conversion 


price would be offered to the debenture holders in connection 


with the proposed sale of computers to Datatron. 


*(55) Nowhere in its text does the proxy statement 


state that a substantial reduction of the debenture conversion 


price in connection with the proposed sale of computers would 


have the effect of creating substantial potential <iilution of 


the equity interest of the stockholders prior to such reduction, 


in favor of the debenture holders. 


(56) Nowhere in its text does the proxy statement 


provide any reasons or explanation for the stockholders as to 


why the imposition of such substantial potential dilution would 


or would not be in the best interests of (i) the stockholders 


as a group or (ii) the corporation as a whole. 
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*(57) The form of proxy distributed in connection with 
DASA's 1972 annual meeting did not provide the voting share¬ 
holders with an opportunity to approve or disapprove the pro¬ 
posed sale of computers. 

*(58) Nowhere in its text does the proxy statement 
indicate the existence of a possible conflict of interest by 
any officer or director of DASA who might participate in a 
decision to reduce the debenture conversion price in connection 
with the proposed sale of computers. 

*(59) Nowhere in its text does the proxy statement set 
forth or indicate (a) the nature, extent, immediacy and serious¬ 
ness of DASA's need at that time for additional working capital 
funds, (b) the availability (or absence thereof) of sources for 
such funds from outside the corporation, (c) the importance to 
DASA of its acquiring additional working capital through the 
proposed sale of computers, (d) the alternatives, if any, avail¬ 
able to DASA for acquiring such funds if the proposed sale of 
computers should fall through, or (c) the possible or probable 
consequences for DASA if that sale should fall through. 

*(60) Nowhere in its text does the proxy statement 
explain or indicate what was meant by the term "forseeable 
future" used on page 7. 

*(61) Neither the proxy statement nor the*1971 annual 
report was mailed to the debenture holders as a group. 

*(62) Neither the March 9 solicitation letter nor the 
April 21 supplement thereto was mailed to the shareholders as a 
group. 

*(63) Nowhere in its text did the March 9 letter 
explain that a new conversion price of $21 would give each 
debenture an arithmetic "conversion value" of less than $150, 
or less than half of its then current market value. 


i 
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*(64) Nowhere in its text did the proxy statement in¬ 


dicate that the proposed computer sale transaction would involve 


potential dilution of the shareholders' equity interest through 


a reduction in the conversion price of DASA's convertible pre- 


i! ferred stock, which price was later reduced by approximately one- 


third, from 519.92 to $13.00. 


*(65) Of the approximately $2.35 million in further 
!' cash consideration paid by Datatron for the computers purchased 


by it, approximately $2,214 million was paid out by DASA promptly 


! after closing of the sale to holders of "senior debt." 


*(66) The computer assets sold to Datatron yielded to 


DASA a net, annual, positive, cash contribution to working capital 


of between $50,000 and $ 100,000 after allocation of those assets 


of reasonable expenses. 


*(67) The cgmputer assets sold to Datatron constituted 


|| the only remaining, readily saleable and substantial bundle of 


assets which DASA could sell in order to raise necessary working 


capital at that time, 


(68) In selecting a new debenture conversion price 


to be offered to the debenture holders in the soliciation 


!'j letter dated March 9, 197 2, DASA management d-.e^, those officers j 


. and directors who actively participated in choosing a proposed 
i. new price and in presenting it to the entire board -for approval) 


j, (i) regarded its primary cr exclusive fiduciary duty or obligation 


• to be to the Common shareholders and (ii) considered itself to 


ij have no significant or substantial fiduciary duty or obligation 


' to consider and take action reasonably calculated to protect 


the interests of the debenture holders as a group, 


(69) The facts set forth in ( 68 ) above with respect 


■ to the approach or attitude taken by DASA's management in select¬ 
ing the proposed new conversion price were not disclosed in 
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|| 

the March 9 letter or in any other management communication 
j v/ith the debenture holders. 

*(70) No facts of any kind were reported by DASA to 
the debenture holders concerning what DASA management considered 
|j or believed its respective fiduciary duties to the shareholders 
and debenture holders to be in connection with selecting the 
proposed new conversion price offered in the March 9 letter. 

*(71) No facts of any kind were reported by DASA to 
lj t * ie debenture holders concerning (i) the reasoning or rationale 
ij ^hat led to selection of $21.00 as the proposed new conversion 
:! P r ice or (ii) whether or how the respective competing and con- 
i, flicting interests of the shareholders and debenture holders 
i 1 had been considered and balanced in connection with selecting 
j! the $21.00 figure. 

i. 

*(72) Neither DASA's March 9 letter nor the April 21 
!i supplement thereto contained a statement explaining, in reasonable 

ji 

j' clear and comprehensible terms, either (i) the existence of a 
i! possible financial conflict of interest on the part of each 

:j officer and director of DASA who owned DASA Common Stock or 

j! 

j ! an option, warrant or other interest (other than a debenture) 

|l 

and who participated in the corporation's decision fixing the 

proposed new conversion price at $21.00, or (ii) the reason 

I! 

j for the existence of such a financial conflict of interest, i.e., 

!; that any substantial reduction of the conversion price would 
necessarily result in a corresponding dilution of the equity 

jl 

■ ownership position of the present holders of Common Stock (or 

(J 

j; interests therein other than debentures) . 


I 

*(73) Neither the March 9 letter nor the April 21 

i 

!' supplement disclosed whether or not (i) DASA had obtained (as 
Roy Brewer had proposed to its board) an expert and disinterested 


op 


inion as to the proper or reasonable range of prices within 
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ll 


'l 

jl which the proposed new conversion price should fall as a matter 

I of sound corporate financial analysis or (ii) the obtaining of 

;i 

such an opinion had been considered by DASA and rejected, or 

|i 

! (iii) if such action had been rejected, the reasons for that 

ii . . 

decision. 

I: 

|| 

ij *(74) The DASA debenture holders were not informed 

j| 

(by DASA, the bank, or anyone else) that the bank, as trustee 
; for the debenture holders under the indenture, did not make 

|i 

ii any in-put to DASA management or take any other action in con- 
j nection with selection of the proposed new conversion price 
calculated to advocate or protect the financial interests of 

I. 

|, the debenture holders as a group or to place the debenture 
jl holders on notice that a problem existed in that connection 

'l 

ij with respect to which it might be advisable for them to take 
1 ; 

!' action on their own (either individually or collectively) to 

'! protect their interests. 

I; 

J 

*(75) The debenture holders were not informed (by 

j* 

j DASA, the bank or anyone else) of the existence of the Browning 

j| Committee or of its efforts on behalf of its members and the 

!j other debenture holders since the beginning of February 1972. 
ji * 

I 

| ! (76) The "consent form" sent by DASA to the debenture 

j holders with the March 9 letter was seriously deceptive in that 

i 

ij (i) it did not inform them or indicate in any way tef them until 
•; the last paragraph (on pages 34 and 35) that if the form were 

l T 

jl 

u duly submitted it would be revocable and (ii) the revocability 

j! 

j; of the consent requested was not emphasized in a manner similar 
j| to emphasis normally given in proxies and reflected in DASA's 
1972 Notice of Annual Meeting (sent to shareholders) , where it 
stated conspicuously, on page 1, and in solid capital letters 
that "TIIE PROXY IS REVOCABLE." 

t 

i, 


i! 
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(77) Neither the March 9 letter nor the April 21 
supplement thereto stated or disclosed in clear language 
readily comprehensible to an unsophisticated reader that (I) 
if the requisite percentage of the Debenture holders should 
consent to amendment of Section 6.05 of the Indenture, as 
requested by DASA management; and (II) if for any reason the 
Agreement with Datatron Corporation ("Datatron Agreement") 
should fail to be consummated in whole under the terms thereof 
as described in the solicitation letter; then (III) the De¬ 
benture holders would have conferred carte blanche consent 
to DASA management to dispose of the Equipment and Leases 
(as defined in the solicitation letter) as they saw fit, in 
their unrestricted and uncontrolled discretion. The soli- 
citation letter thus failed to include a statement explaining 
that, if for any reason the Datatron Agreement was not so 
consummated, then DASA management would be free of the restraint 
contained in Section 6.05 of the Indenture, for the protection 
of the Debenture holders) against disposition of the Equipment 
and Leases, and would be free to dispose of such Equipment and 
Leases under terms less beneficial than the terms "described in 
the present solicitation letter. In other words, DASA's 
management would be free Lo continue to hold such Equipment 
and Leases and to sell or otherwise dispose of them*1;ree from 
any restraint under the Indenture and free of any requirement 
to obtain further Debenture holder consent to a later and 
different proposed sale of those assets regardless of the terms 
of such later proposed transaction and regardless of the 
financial condition of DASA at such time. 

(78) For purposes of selecting the proposed new 
conversion price stated in the March 9 letter, DASA's management 
regarded itself as representing and protecting the interests 
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i' of only the common shareholders at the expense of the financial 

ii 

i 1 

best interests of the debenture holders. That fact was not 
*j disclosed to the debenture holders by either DASA or the 
|| trustee bank. 

(79) In selecting the proposed new conversion price, 
jiDASA's management made no attempt to offer a fair and equitable 
j' price to the debenture holders. That fact was not disclosed 

It 

to the debenture holders by DASA or the trustee bank. 

ij 

* (80) The trustee bank made no effort of any kind to 

i 

"look out for or protect the interests of its beneficiaries, 

ij 

t, 

!'the debenture holders, in connection with the offering of the 

'! new conversion price to them. It did not even take action to 

ii 

warn the debenture holders that the new price offered by DASA 
might not be a fair or reasonable one and that they should 

;■ look out for themselves in that connection as best they could. 

Ii 

! In effect, the bank adopted an extremely limited and narrow 

j! 

!; concept of its duties to act affirmatively to protect the 

it 

j; interests of the debenture holders in the absence of a "default" 

!' as defined in the indenture. In fact, the bank concluded that 

! 

i ; it had no duty of affirmative action at all in the absence of 

i 

! such a default. Nor.’ of those facts vas disclosed to the 

debenture holders by DASA or the bank. 

i! 

(81) The March 9 letter and the April 21 Supplement 

ji 

thereto both failed to aler\ those debenture holders who were 
i; also common shareholders to the fact that the March 9 soli- 

M 

;l 

citation letter did not simply restate information previously 
•; distributed in the 1972 proxy statement and annual report but 
' in fact presented much inforamticn and many statements that 
were not included in the other documents, which differed 
sharply from statements made in the shareholder documents and 
in some respects contradicted those earlier statements. 
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(82) The last paragraph of Note A to the Consoli¬ 
dated Statements of Income (Loss) on page 5 of the solicitation 
letter was materially misleading in that it implied that the 
$1,398,500 loss therein stated was non-recurring, not in the 
ordinary course of business, and was beyond the control of DASA' 
management. In order to understand that last paragraph of Mote 
A even partially, it would have been necessary for the reader 
to make a cross-reference (not indicated in the text) to the 
discussion on page 12 under the heading "Change in Magicall 
Business." 

(83) The March 9 letter failed to disclose and in 
fact very artfully concealed or obscured the fact that DASA 
management had (i) reshed improvidently into Magicall sales 
efforts after the settlement of the telephone strike referred- 
to on pages 5 and 12 ignorant, as the result of its own neg¬ 
ligence and unexplained inattention, of the size of A.T.&T. 
inventories of Magicall units and (ii) continued those ill- 
advised and extremely costly sales efforts for a six-week period 
all of which cost the financially troubled company many 
thousands of dollars it could not afford to spend foolishly 
and contributed greatly to its severe financial problems? 

(84) The first full paragraph on page 22 of the 
solicitaiton letter was materially misleading in that it implied 
or suggested that if the debenture holders did not consent to 
the requested amendment to the Indenture, there would be a 
"forced liquidation" of DASA and the debenture holders would 
receive nothing as the result thereof. That suggestion or 
inference was directly contrary to the underlying facts, 
because, even if the Equipment and Leases were sold (under 
a forced liquidation") at a price lower than that under the 
Datatron Agreement, there would remain the "approximately 
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Ij 54,000,000 in tangible property. . . » referred-to on page 18 
(which was separate and distinct from the Equipment and Leases 
J; and totally ignored in connection with the reference in the 
, solicitation letter to such imaginary "forced liquidation"). 

(85) The solicitation letter did not contain, as 

• required by Rule 14a-3 (a) , as it refers to Schedule 14A, Item 
11 (a)(v), a statement of the following information: "in the 

I; case of options [to purchase securities), the Federal income 

j} 

;i ^ ax consequences of the issuance and exercise of such options 
.■to the recipient and to the issuer". 

(86) The solicitation letter did not disclose that 

(i) DASA management had given serious consideration to the 

possibility of making, at some point in the then near or 

forsceable future, another proposed reduction in the conversion 
!• 4 • 

[price available only to Debenture holders who would agree to 

| ( elect, as a condition to receiving such reduced conversion 

I 

price, to make a simultaneous conversion of their Debent res 
j into Common Stock, thereby forfeiting their right to receive 
interest payments and (ii) the existence of such a possible 
i‘ future course of action by DASA was one of the reasons whv 

jl 

, DASA was unwilling at that time to reduce the proposed new 
conversion price below $21.00. 

i* 

(37) The proposed new debenture conversion'*price of 

! ! 

j 521.00 presented in DASA's March 9 solicitation letter was not 
fair or equitable to the debenture holders. 

(88) The proposed conversion price was not selected 
by fair and reasonable application of sound principles of 
financial analysis. 

(89) The proposed conversion price in fact offered 
nothing at all of direct and immediate financial benefit to the 
debenture holders as consideration for their individual and col¬ 
lective "consents" to the proposed sale of computer assets. 
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(90) The proposed conversion price was seriously 
unfair and inequitable to the debenture holders in the circum¬ 


stances . 


(91) The financial interests of the debenture holders 


were not seriously, fairly or equitably considered by DASA 
management in selecting the proposed new conversion price of 


$ 21 . 00 . 


(92) Neither in the March 9 letter nor in the April 21 


supplement thereto were the debenture holders fully, fairly, or 
reasonably apprised of all of the material facts and circumstances 
relevant to the proposed computer sale transaction or to the 
issuance of the debenture holder consents thereby solicited. 


[CAVEAT: The foregoing proposed findings of fact 

are substantially, but perhaps not entirely^ 
complete. Plaintiffs reserve the right to make 
such supplemental additions thereto as their 
counsel may hereafter consider necessary or 
appropriate in the circumstances.] 


Dated: 


New York, N.Y. 
April 19, 1974 


BREWER & SOEIRO 
Attorneys for Plaintiffs 


i 


Bradley R. Brewer 
A Member of the Firm 
292 Madison Avenue 
New York, N.Y. 10017 
(212) 679-8091 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

_X 



BROWNING DEBENTURE HOLDERS' 
COMMITTEE, et al., 


Plaintiffs, 


-against- 



DASA CORPORATION, et al., 

Defendants. 

__ 
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JUDGMENT DISMISSING THE COMPLAINT 
_ AS TO CLAIMS 1 and 2 _ 

On October 1, 1974, this court rendered a memorandum 
decision, per Greisa, J., that Claims 1 and 2 sot forth in the 
complaint should be dismissed. Upon motion made before Owen, 

J., to whom this cause had been assigned, for reconsideration 
of that order, the court rendered a memorandum, decision and 
order on July 11, 1974, in which this court denied plaintiffs' 
motion for reconsideration of the earlier dismissal order and 
granted plaintiffs' motion for entry of final judgment^ dismissing 
Claims 1 and 2. Consequently, it is hereby 

V. 

ORDERED, ADJUDGED, and DECREED that Claifns 1 and 2 
set forth in the complaint be and hereby are dismissed on the 
merits. 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
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for appellee DASA Corporation) and Breed Abbott ,;nr, 
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Sworn to before me this 
3rd uay of April 1975 




BRADLEY ft. 8PEWER 
Notary Public. State or New V«* 

No. 31-0411750 
Qualified h, New Vorlt County 
Commission Expi:~ > r arch 30,197 p 
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